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SUMMARY

The California Court of Appeal considered whether Hamilton Jewelers' diamond sales promotion,
which promised a full refund plus 5 percent interest upon return of the diamond within three years,
involved the offer or sale of a security under California Corporations Code section 25019. Applying
California's risk-capital approach, the court held that the transaction was not a security because the
diamonds were worth at least the purchase price and therefore adequately secured the customer's
investment. The declaratory judgment in favor of Hamilton was affirmed.

CASE DETAILS

COURT California Court of Appeal, Third District

WRITING FOR THE COURT Janes, J.; Richardson, P.J.; Regan, J.

JURISDICTION California

DECIDED February 15, 1974

DOCKET 14067

DISPOSITION affirmed

PROCEDURAL POSTURE The Department of Corporations appealed from a declaratory
judgment holding that Hamilton Jewelers' diamond sales promotional
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QUESTIONS PRESENTED

1. Whether Hamilton's diamond sales promotion constituted an offer or sale of a security as an evidence of
indebtedness under Corporations Code section 25019.

2. Whether the promotion constituted an investment contract under Corporations Code section 25019.

3. Whether the transaction involved risk capital subject to regulation under California's Corporate
Securities Law.

HOLDINGS

1. The transaction was not an offer or sale of a security because the purchaser's investment was fully
secured by a diamond worth at least the purchase price, leaving the purchaser with no risk capital.

2. The risk-capital test governs even when a transaction appears literally to fall within the statutory
definition of security.

KEY QUOTATIONS

“No hard and fast rule fixes that which constitutes a `security.' Rather, the question is determined on a case by
case basis. The crucial question is whether the transaction comes within the regulatory purpose of the
Corporate Securities Law.” (335)

“Thus California follows the "risk capital" approach in ascertaining whether a transaction involves a
"security" within the meaning of the Corporate Securities Law.” (335)

“The customer, being adequately secured, would have placed no "risk capital" with Hamilton; and, therefore,
the transaction would not come within the regulatory purpose of the Corporate Securities Law even though 5
percent interest might ultimately be paid to the customer.” (336)

FACTUAL BACKGROUND

Hamilton advertised one-carat diamonds ordinarily sold for $500 or more for a purchase price of $500. Under
the advertisement and written warranty, a purchaser could return the diamond within three years and receive the
full purchase price plus five percent interest. The Department concluded that the plan offered a security as an
evidence of indebtedness or investment contract, while the trial court found that the diamonds' fair market value,
without the warranty, was at least the purchase price.

PROCEDURAL HISTORY

After the Department notified Hamilton that its advertised diamond-refund plan constituted an offer of a
security, Hamilton filed an action for declaratory relief. The trial court entered judgment declaring that the plan
was not an offer or sale of a security. The California Court of Appeal affirmed.



DISPOSITION

affirmed
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