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SUMMARY

The Thirteenth Court of Appeals of Texas held that appellants raised genuine issues of material fact on
each element of their adverse-possession affirmative defense concerning a retaining-wall
encroachment. The court reversed the trial court’s summary judgment in favor of the property owners
and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether appellants raised a genuine issue of material fact on each element of their adverse-possession
affirmative defense.

2. Whether the evidence concerning the retaining wall and its use raised fact issues as to actual and visible
possession, hostile and adverse possession, open and notorious possession, peaceable possession,
exclusive possession, and continuous use or enjoyment for ten years.

3. Whether the trial court erred by granting summary judgment on the Klimists' trespass claims and
rejecting the adverse-possession defense as a matter of law.

HOLDINGS

1. Yes. Taking appellants' evidence as true and indulging reasonable inferences in their favor, the retaining
wall, related residential improvements, and appellants' asserted use and maintenance of the disputed area
raised a genuine issue of material fact on every element of their ten-year adverse-possession defense.

2. Yes. The evidence did not establish as a matter of law that the approximately nine-and-a-half-inch
retaining-wall encroachment was insufficient to provide notice or demonstrate adverse possession.

KEY QUOTATIONS

“We find Tucker and Hestia raised a genuine issue of material fact as to each element of their adverse
possession affirmative defense to the Klimists’ claims.” (at 17)

“To determine if a genuine issue of material fact exists, “we take as true all evidence favorable to the non-
movant, indulge every reasonable inference in favor of the non-movant, and resolve any doubts in the non-
movant’s favor.”” (at 4)

“To prevail under the ten-year limitations statute, a person must prove that his or his predecessor’s
possession of the disputed property was actual and visible; adverse and hostile; open and notorious;
peaceable; exclusive; and involved continuous cultivation, use, or enjoyment for ten years.” (at 7)

FACTUAL BACKGROUND

The Klimists owned a 0.727-acre waterfront lot in Port O'Connor, Texas, and Tucker, through his businesses,
owned an adjoining 0.299-acre lot. Tucker attested that he built a stone retaining wall along the boundary in
2006 to prevent erosion, mark the boundary, and support his home's structural integrity, later replacing it with a
concrete wall in 2020. Surveys showed that the wall encroached on the Klimists' property by as much as nine
and a half inches. Tucker further attested that he and Hestia exclusively used and maintained the disputed area
for more than ten years and that the Klimists did not challenge the use until 2020.



PROCEDURAL HISTORY

The Klimists sued Tucker and Hestia for trespass to real property and trespass to try title after surveys showed
that a retaining wall encroached on the Klimists' lot. Tucker and Hestia asserted adverse possession as an
affirmative defense. The trial court granted the Klimists' traditional motion for summary judgment, rejected the
adverse-possession defense as a matter of law, adjudicated the boundary line, and later entered a final
declaratory judgment finding trespass. The court of appeals reversed and remanded because appellants raised
genuine issues of material fact on every element of adverse possession.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the trial court's judgment and remand for further proceedings.
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