SUPREME COURT OF SOUTH CAROLINA

Hollman v. Woolfson, 384 S.C. 571

683 S.E.2d 495 (2009) - No. No. 26725 - Decided September 21, 2009

SUMMARY

The Supreme Court of South Carolina reviewed a circuit court order allowing plaintiffs in medical-

malpractice, fraud, and Unfair Trade Practices Act actions to contact and interview nonparty patients

whose medical records had been produced in discovery. The court held that the patients’ privacy

interests constituted particularized harm and that the interviews were not shown to be relevant and

necessary, or unavailable through reasonable alternatives. It granted certiorari and vacated the order

permitting the interviews.
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Petition for a writ of certiorari seeking review of a circuit-court order
modifying a protective order to permit respondents to contact and
interview nonparty patients whose identities and medical records had

been disclosed in discovery.

On certiorari, the court reviews only errors of law and does not review
factual findings unless they are wholly unsupported by the evidence.

Discovery rulings are reviewed for clear abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by permitting respondents to contact and interview

nonparty patients whose identities and medical records had been disclosed in discovery.

2. Whether respondents demonstrated that the nonparty-patient interviews were relevant and necessary to

their medical-malpractice, fraud, and Unfair Trade Practices Act claims.

3. Whether the privacy interests and particularized harm to nonparty patients outweighed respondents'

asserted need for direct interviews.

HOLDINGS

1. Evidence concerning the treatment of other patients was irrelevant to proving that petitioners breached

the standard of care in treating respondents and therefore did not justify interviews with the nonparty

patients.

2. The treatment received by nonparty patients was irrelevant to respondents' fraud claims because there
was no evidence that those patients were victims of fraud and their experiences could not establish the

elements of fraud committed against respondents.

3. Respondents failed to show with specificity how the absence of interviews with nonparty patients would
impair their UTPA claim to the point that an unjust result was a real threat, or that no reasonable

alternative means of discovery existed.

4. The circuit court abused its discretion by allowing respondents to interview the nonparty patients
because the patients faced particularized privacy harm and respondents did not establish that the

interviews were relevant and necessary.

KEY QUOTATIONS

“The nonparty patients have a valid and legitimate expectation that their medical information will remain
confidential which outweighs respondents' intent to use this personal information to buttress their claims by

showing a propensity by petitioners for malpractice.” (578)

“Respondents failed to demonstrate with specificity what information they seek or how the lack of interviews
with the nonparty patients will impair the presentation of their case to the extent that an unjust result is a real
threat.” (581)

“Therefore, the order of the circuit court allowing respondents to interview the nonparty patients is
VACATED.” (582)

FACTUAL BACKGROUND



The underlying consolidated actions arose from LASIK eye surgeries and asserted medical-malpractice, fraud,
and breach-of-contract claims. The circuit court ordered petitioners to produce unredacted medical records of
nonparty patients and initially prohibited respondents from contacting those patients. The circuit court later
permitted respondents to interview the nonparty patients, subject to privacy safeguards, after finding the

interviews relevant and necessary to certain claims.
PROCEDURAL HISTORY

The circuit court compelled production of unredacted medical records of nonparty patients and entered a
protective order prohibiting contact with those patients. The court later modified the order to allow interviews,
and after a prior remand from the Supreme Court of South Carolina to determine whether the interviews were
necessary, again found the interviews necessary for respondents' fraud and UTPA claims and their responses to
statute-of-frauds and statute-of-repose defenses. The Supreme Court granted certiorari and vacated the order

permitting the interviews.
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