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SUMMARY

The United States District Court for the Northern District of New York adopted a magistrate judge's
Report-Recommendation in Robert Dimitri's 42 U.S.C. § 1983 action concerning alleged excessive
force at Great Meadow Correctional Facility. The court denied defendants' motion to dismiss and
denied without prejudice their motion for summary judgment, finding a genuine factual dispute
regarding whether administrative remedies were available and whether Dimitri attempted to file
grievances. The court ordered limited discovery concerning exhaustion and permitted a renewed
summary-judgment motion or exhaustion hearing thereafter.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff brought a 42 U.S.C. § 1983 action alleging Eighth
Amendment excessive force. After initial screening dismissed all
claims except excessive-force claims against Eric Velie and Butler,
defendants moved under Federal Rules of Civil Procedure 12(b)(6)
and 56. The court reviewed defendants' objections to a magistrate
judge's report-recommendation, adopted the report-recommendation,
denied both motions, and authorized limited discovery concerning
exhaustion.

STANDARD OF REVIEW The district court reviews de novo those portions of a magistrate
judge's report-recommendation to which a party makes a specific
objection. Unobjected-to portions, and objections that merely rehash
arguments presented below, are reviewed for clear error. The court



applies the Rule 12(b)(6) standard to the motion to dismiss and the
Rule 56 standard to the summary-judgment motion.
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QUESTIONS PRESENTED

1. Whether the district court could consider exhibits attached to plaintiff's original complaint when
evaluating the motion to dismiss the amended complaint.

2. Whether defendants were entitled to summary judgment on the ground that plaintiff failed to exhaust
available administrative remedies under the Prison Litigation Reform Act.

3. Whether the record contained a genuine dispute of material fact concerning plaintiff's alleged
submission of grievances and the availability of the prison grievance process.

HOLDINGS

1. The court may consider the exhibits attached to plaintiff's original complaint because, in light of
plaintiff's pro se status and the court's prior determination that he intended the exhibits to accompany the
amended complaint, they were incorporated by reference and were integral to the amended complaint.
The motion to dismiss was therefore denied.

2. Summary judgment was premature because plaintiff raised a genuine dispute of material fact as to
whether he attempted to submit grievances that were never filed or answered, and consequently whether
administrative remedies were available to him.

KEY QUOTATIONS

“However, prisoners are exempt from the exhaustion requirement when administrative remedies are
‘unavailable.’” (Opinion § III.B)

“An administrative procedure is unavailable when (i) “it operates as a simple dead end—with officers unable
or consistently unwilling to provide any relief to aggrieved inmates”; (ii) “an administrative scheme might be
so opaque that it becomes, practically speaking, incapable of use”; and (iii) “when prison administrators
thwart inmates from taking advantage of a grievance process through machination, misrepresentation, or
intimidation.”” (Opinion § III.B)

“Thus, viewing the facts in the light most favorable to Plaintiff, the record suggests that a question of fact
exists as to whether Plaintiff attempted to submit grievances that were never filed or answered, as Plaintiff
claims, or whether Plaintiff never filed any grievances, as Defendants claim.” (Opinion § III.B)



FACTUAL BACKGROUND

Plaintiff, formerly incarcerated in DOCCS custody, alleged that defendants used excessive force against him at
Great Meadow Correctional Facility on September 16 and 17, 2023. He was housed in the Behavioral Housing
Unit with a cell-shield order and claimed that he prepared grievances concerning the incidents but that prison
officials did not record or process them. Defendants submitted DOCCS records indicating that plaintiff filed no
grievances concerning the alleged incidents, creating a factual dispute about whether plaintiff attempted to
grieve and whether the grievance process was available.

PROCEDURAL HISTORY

Plaintiff commenced the action on February 26, 2024, and proceeded in forma pauperis. The court's initial
reviews dismissed all claims except Eighth Amendment excessive-force claims against Velie and Butler. After
defendants moved to dismiss and for summary judgment, Magistrate Judge Evangelista recommended denial of
both motions. Defendants objected, plaintiff responded, and the district court adopted the recommendation,
denied the motions, and referred the case for limited exhaustion discovery and a possible renewed summary-
judgment motion or exhaustion hearing.

DISPOSITION

other

REMAND INSTRUCTIONS

The court referred the case to Magistrate Judge Evangelista to facilitate limited discovery concerning
exhaustion. After that discovery, defendants may seek permission to file a renewed motion for summary
judgment and/or request an exhaustion hearing.
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