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SUMMARY

The Washington Supreme Court held that a prosecutor’s unsupported assertions of a defendant’s
criminal history are not presentence reports under former RCW 9.94A.530(2). The State must prove
prior convictions by a preponderance of the evidence, generally through certified records, unless the
defendant affirmatively acknowledges the criminal history on the record. The court affirmed remand
for resentencing and allowed the State an opportunity to present evidence of the defendants’ criminal
histories.
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Criminal law Sentencing Statutory interpretation Appellate procedure

QUESTIONS PRESENTED

1. Whether a prosecutor's statement asserting a defendant's criminal history constitutes a presentence report
under former RCW 9.94A.500(1) and former RCW 9.94A.530(2), such that a defendant's failure to
object acknowledges the criminal history.

2. Whether a defendant affirmatively acknowledges criminal history merely by recommending or agreeing
to a sentence within the sentencing range calculated from the prosecutor's asserted criminal history.

3. Whether the State must prove the existence of prior convictions by a preponderance of the evidence
unless the defendant affirmatively acknowledges the criminal history.

4. Whether, on remand where the defendant did not specifically object at sentencing, the State may
introduce additional evidence of criminal history.

HOLDINGS

1. A prosecutor's statement of a defendant's criminal history is not a presentence report for purposes of
former RCW 9.94A.500(1) and former RCW 9.94A.530(2).

2. A defendant's mere failure to object to a prosecutor's unsupported assertions of criminal history, and
agreement with or recommendation of a sentencing range based on those assertions, do not constitute
affirmative acknowledgment of the criminal history.

3. The State must establish the existence of prior convictions by a preponderance of the evidence, generally
through competent evidence such as certified copies of judgments and sentences, unless the defendant
affirmatively acknowledges the criminal history on the record.

4. When the defendant did not specifically object at the original sentencing and the State therefore lacked
an opportunity to present proof, the State may present additional evidence of criminal history at
resentencing.

KEY QUOTATIONS

“The mere failure to object to a prosecutor’s assertions of criminal history does not constitute such an
acknowledgment.” (929)

“We hold that a prosecutor’s assertions of criminal history are not “presentence reports” within the meaning
of former RCW 9.94A.530(2).” (930)

“We further hold that the State must provide evidence of a defendant’s criminal history, generally a certified
copy of the judgment and sentence, unless the defendant affirmatively acknowledges the criminal history on
the record.” (930)

FACTUAL BACKGROUND



Mendoza and Henderson were convicted in separate jury trials. Before sentencing, prosecutors filed statements
asserting each defendant's prior criminal history and calculated offender scores and sentencing ranges, but
provided no documentation verifying the prior convictions. Neither defendant objected to the asserted criminal
history, but neither affirmatively acknowledged or stipulated to it; the sentencing courts nevertheless relied on
the assertions in imposing sentence.

PROCEDURAL HISTORY

Mendoza was convicted by a jury of second degree robbery and unlawful imprisonment; Henderson was
convicted by a jury of first degree trafficking in stolen property. At sentencing, the State asserted each
defendant's criminal history and calculated an offender score, but supplied no documentary or other competent
evidence, and neither defendant affirmatively acknowledged or stipulated to the asserted history. The Court of
Appeals affirmed the convictions but remanded for resentencing. The Supreme Court affirmed and remanded,
permitting the State to prove the criminal histories at resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for resentencing. The State may present evidence establishing Mendoza's and Henderson's criminal
histories, and the sentencing courts may consider all relevant evidence regarding those histories under the
applicable resentencing statutes.
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