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SUMMARY

The Supreme Court of Louisiana held that Act No. 40 of 2002, which purported to clarify the meaning
of a sales-tax exemption after a prior judicial interpretation, could apply only prospectively because
retroactive application violated separation-of-powers principles. The court further held that Mallard
Bay Drilling was not entitled to the exemption for diesel fuel used by its drilling barges, and that the
taxes did not unconstitutionally burden interstate commerce.
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QUESTIONS PRESENTED

1. Whether Act No. 40 of 2002, which purported to clarify La. R.S. 47:305.1 and apply retroactively, could
constitutionally be applied to this pending litigation.

2. Whether Mallard Bay's drilling barges qualified as ships or vessels under La. R.S. 47:305.1(B) and
therefore qualified for the sales-tax exemption.

3. Whether La. R.S. 47:305(E) prohibited sales taxation of diesel fuel sold, delivered, and consumed in
Louisiana.

4. Whether the sales tax on the diesel fuel violated the Commerce Clause of the United States Constitution.

HOLDINGS

1. Act No. 40 could not be applied retroactively to this pending case because the legislature's attempt to
abrogate the Supreme Court's prior interpretation of La. R.S. 47:305.1 improperly exercised the judicial
function and violated separation-of-powers principles.

2. Mallard Bay was not entitled to the exemption because its drilling barges, which lacked their own
motive power and were towed from location to location, were barges rather than ships or vessels for
purposes of La. R.S. 47:305.1(B).

3. La. R.S. 47:305(E) did not prohibit taxation of the diesel fuel because the fuel was sold, delivered, and
consumed in Louisiana.

4. The sales tax on diesel fuel sold, delivered, and consumed in Louisiana did not violate the Commerce
Clause.

KEY QUOTATIONS

“Under our system of government, it is emphatically the province and duty of the judicial department to say
what the law is.” (544)

“Statutory construction and interpretation of legislative acts is solely a matter within the province of the
judicial branch.” (545)

“We therefore conclude that for purposes of the tax exemptions provided in La. R.S. 47:305.1, at least prior to
the effective date of Act 40, a craft that has no motive power of its own and is required to be moved from place
to place by another craft is more akin to a "barge" than a "vessel."” (549)

FACTUAL BACKGROUND

Mallard Bay Drilling operated drilling barges along the Gulf Coast. From January 1, 1993, through December
31, 1995, it purchased diesel fuel that was delivered to and consumed by its drilling barges during drilling
operations in Louisiana. Mallard Bay paid sales taxes on the fuel and sought a refund, asserting a statutory



exemption for materials and supplies purchased by owners or operators of ships or vessels engaged exclusively
in foreign or interstate coastwise commerce and asserting that the tax burdened interstate commerce.

PROCEDURAL HISTORY

The Department of Revenue denied Mallard Bay's claim for a $238,442.08 refund of sales taxes paid on diesel
fuel purchased from 1993 through 1995. The Board of Tax Appeals denied Mallard Bay's petition for
redetermination. The district court reversed and awarded the refund, and the court of appeal affirmed. The
Supreme Court of Louisiana reversed the court of appeal and reinstated the denial of the refund.

DISPOSITION

reversed
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