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SUMMARY

The Supreme Court of California affirmed a judgment awarding compensatory and punitive damages

and granting declaratory and injunctive relief based on the defendant’s interruption and reduction of

water service promised under agreements connected with sales of desert land. The court held that the

agreements entitled the plaintiffs to a specified share of the well’s full production capacity and that the

parties’ conduct modified the agreements to require household water delivery under reasonable

pressure. The court also upheld tort-based damages, including damages for mental distress and loss of

spousal services, and the award of mitigation expenses.
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Defendant appealed from a judgment entered after a jury verdict
awarding plaintiffs compensatory and punitive damages and after the
trial court entered declaratory and permanent injunctive relief

concerning the parties' water-supply agreements.

The court reviewed the trial court's construction of the written
agreements and jury instructions for legal correctness and evaluated

the challenged damages rulings under the governing substantive law.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1.

Whether the agreements' reference to one-fiftieth of the water available from the well referred to the
well's full production capacity or only the capacity of the pump installed when each agreement was

made.

. Whether the parties modified the agreements to require delivery of household water under reasonable

pressure and whether Herbert's acceptance of the conditional check bound him to that modification.

. Whether plaintiffs could recover in tort for conduct that also breached the water-supply agreements and

whether punitive damages were available.

. Whether Burke could recover damages for loss of his wife's services and for his own mental suffering

caused by the disruption of the water supply.

. Whether Acadia could recover expenditures made to mitigate damages, including the cost of drilling a

new well.

HOLDINGS

1.

The agreements entitled each plaintiff to one-fiftieth of the amount of water the existing well could
produce when operated at full capacity, not one-fiftieth of the capacity of the particular pump in use

when the agreement was made.

. The agreements were modified to require delivery of household water under reasonable pressure, and

Herbert's acceptance and cashing of the check tendered on that condition bound him to continue the

improved service.

. Conduct constituting a breach of contract may also be tortious, and plaintiffs may recover in tort and

obtain punitive damages when the tort was committed with malice or intent to oppress, but they may not

recover duplicatively under both contract and tort theories.

. Burke could recover for loss of his wife's services and for his own mental suffering proximately caused

by the wilful disruption of the water supply, even though Herbert did not know of Mrs. Burke's unstable

mental condition.

. Acadia could recover reasonable expenditures made in an attempt to mitigate damages, including the

cost of drilling a new well, without relying on an anticipatory-breach theory.

KEY QUOTATIONS

“Where something to which the offeree is not unconditionally entitled is tendered to him upon stated
conditions and he exercises dominion over it, he is bound by the conditions even though he informs the offeror
that he rejects them.” (336)

“An act that constitutes a breach of contract may also be tortious.” (337)

“it is immaterial whether defendant knew of Mrs. Burke's unstable mental condition.” (338)



FACTUAL BACKGROUND

The plaintiffs acquired parcels from a 40-acre desert tract that could not be inhabited without water, and their
agreements entitled them to specified quantities of water for domestic use and garden watering. Herbert acquired
the remainder of the tract containing the well and assumed the prior owners' obligations. After initially supplying
water under pressure, Herbert reduced household water pressure and shut off gravity-fed irrigation service while
developing his property. He also accepted a check tendered on the condition that delivery under the improved

facilities continue.

PROCEDURAL HISTORY

Acadia and Burke sued Herbert for damages and declaratory and injunctive relief, alleging that he breached
agreements requiring him to supply water to their parcels and acted maliciously. A jury awarded compensatory
and punitive damages to both plaintiffs, and the trial court declared the parties' rights and permanently enjoined
Herbert from interfering with water delivery. The Supreme Court of California affirmed; the court later denied

Herbert's petition for rehearing on July 20, 1960.
DISPOSITION

affirmed
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