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SUMMARY

The Ohio Eighth District Court of Appeals affirmed the denial of the City of Cleveland’s motion to

stay proceedings and compel arbitration in a class action involving electric-bill adjustments. The court

held that the City could not unilaterally add a mandatory arbitration provision to the parties’ existing

electric service agreements, and that appellees lacked adequate notice of the purported modification.

The case was remanded for further proceedings.
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The City appealed the Cuyahoga County Court of Common Pleas'
denial of its motion to stay proceedings and compel arbitration under
R.C. Chapter 2711 and Cleveland Ordinance No. 472-2022.

A motion to stay and compel arbitration is reviewed de novo, although

factual findings made by the trial court are given deference.

Published Ohio Court of Appeals opinion; precedential within the
applicable Ohio appellate framework.
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QUESTIONS PRESENTED

1. Whether the City established an enforceable agreement requiring appellees to arbitrate their pending

claims.

2. Whether the change-in-terms provisions of the electric service agreement authorized the City to
unilaterally add a mandatory arbitration provision.

3. Whether appellees received sufficient notice of the new arbitration term to establish acceptance and a

meeting of the minds.

4. Whether Pivonka v. Corcoran required retroactive application of the Cleveland ordinance or deprived the
common pleas court of jurisdiction.

HOLDINGS

1. The City did not establish a valid agreement to arbitrate the appellees' claims because the record did not

show that appellees clearly agreed to the unilateral addition of the mandatory arbitration provision.

2. The original electric service agreement did not authorize the City to add a new mandatory arbitration

provision through its provisions allowing amendments to rates, terms, conditions, rules, or regulations.

3. The City failed to provide sufficient notice of the arbitration provision, so appellees could not accept the
modification or be bound by it.

4. Pivonka v. Corcoran did not control because it involved a statutory administrative remedy and no
contractual arbitration agreement, whereas this case concerns the enforceability and formation of an

arbitration term in an electric service agreement.

KEY QUOTATIONS

“arbitration is simply a matter of contract between the parties; it is a way to resolve disputes — but only

those disputes — that the parties have agreed to submit to arbitration.” ( 10)

“A party with a unilateral right to modify a contract does not have the right to make any kind of change it
chooses.” (9 20)

“Without sufficient notice of the unilateral modification of the ESA to add a new mandatory arbitration term,
there was no meeting of the minds, and consequently, no binding agreement to arbitrate.” (1 31)

FACTUAL BACKGROUND

Cleveland Public Power assessed environmental and ecological adjustments on customer electric bills from 1984
through 2013, generating approximately $188 million in revenue, without separately identifying the adjustments
on the bills. Customers filed a class action alleging breach of contract, fraud, declaratory-relief, injunction, and
unjust-enrichment claims. While the action was pending, Cleveland enacted Ordinance No. 472-2022, which
added a mandatory arbitration provision to the electric service agreement and purported to make the changes
retroactive. The City attempted to compel arbitration, but the notice sent to customers did not identify the

arbitration requirement, and some class members received no notice.



PROCEDURAL HISTORY

Plaintiffs filed a class action concerning Cleveland Public Power's assessment and disclosure of environmental
and ecological adjustments on electric bills. In Yoby I, the trial court's summary judgment for the City was
partially reversed and the matter was remanded. After the City enacted an ordinance adding a Cleveland Public
Power arbitration panel and an arbitration term to the electric service agreement, it moved to stay the action and
compel arbitration. Yoby II reversed and remanded for an evidentiary trial under R.C. 2711.03(B). Following a
bench trial, the common pleas court denied arbitration, and the Eighth District affirmed and remanded for further

proceedings.

DISPOSITION

affirmed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the common pleas court for further proceedings in the underlying action.
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