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SUMMARY

The Vermont Supreme Court reviewed Roy H. Kuhlmann’s convictions for unlawful trespass,

obstruction of justice, and unlawful restraint. The court reversed the trespass and obstruction

convictions for insufficient evidence, holding that the record did not establish that Kuhlmann

knowingly entered without permission or made a threatening communication. It affirmed the

unlawful-restraint conviction because holding the complainant down for five minutes was sufficiently

independent from the accompanying assault.
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reversed

Defendant appealed jury convictions for unlawful trespass of an
occupied dwelling, obstruction of justice, and unlawful restraint. The
Supreme Court reviewed the denial of defendant's motions for
judgment of acquittal and his unpreserved challenge to the jury

instructions.

Denial of a motion for judgment of acquittal is reviewed by asking
whether the evidence, viewed in the light most favorable to the State
and excluding modifying evidence, fairly and reasonably tends to
convince a reasonable factfinder of guilt beyond a reasonable doubt.
Unpreserved claims concerning the unlawful-restraint conviction and
jury instructions are reviewed for plain error. A court should sua
sponte enter acquittal only when the evidence is so tenuous that

conviction would be unconscionable.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to prove beyond a reasonable doubt that defendant entered the
complainant's dwelling knowing that he was not licensed or privileged to do so under 13 V.S.A. §
3705(d).

2. Whether defendant's statements asking the complainant to tell police that nothing was wrong constituted
a threatening communication sufficient to support an obstruction-of-justice conviction under 13 V.S.A. §
3015.

3. Whether defendant's five-minute restraint of the complainant was sufficiently independent from the

preceding assault to support a separate unlawful-restraint conviction.

4. Whether the trial court plainly erred by failing to instruct the jury to determine whether the restraint was

merely incidental to the assault.

HOLDINGS

1. The evidence was insufficient to prove that defendant subjectively knew, at the time he entered the
dwelling, that he lacked permission to enter. Because 13 V.S.A. § 3705(d) criminalizes knowing
unauthorized entry, not merely remaining in a dwelling without permission, the unlawful-trespass

conviction was reversed.

2. Defendant's statements asking the complainant to tell police that nothing was wrong did not constitute a
threatening communication under 13 V.S.A. § 3015 because they expressed no explicit or implicit intent

to inflict harm. The obstruction-of-justice conviction was reversed.

3. The five-minute restraint was sufficiently significant and independent from the preceding assault to

warrant separate prosecution and conviction for unlawful restraint.

4. The trial court did not plainly err by failing to instruct the jury that it had to decide whether the restraint
was incidental to the assault because independent significance is not an element of unlawful restraint and

is a threshold legal determination for the court.

KEY QUOTATIONS

“the knowledge requirement in § 3705(d) is a subjective standard that “excludes from criminal liability both
the inadvertent trespasser and the trespasser who believes that he has received express or implied permission

to enter or remain on the premises.”” (1 12)

“These definitions make clear that while the allegedly threatening communication does not have to involve

physical force, it must express, either explicitly or implicitly, an intent to inflict harm.” ( 24)



“whether the confinement, movement, or detention was merely incidental to the accompanying felony or

whether it was significant enough, in and of itself, to warrant independent prosecution.” (Y 29)

FACTUAL BACKGROUND

Defendant had been in a romantic relationship with the complainant and had stayed repeatedly at her Vermont
home, including while she was at work, with access to a spare key. On February 22, 2018, after the complainant
dropped defendant at a store expecting him to return to her house, defendant entered the house, hid under her
bed, and emerged after she made telephone calls. He later asked her to tell responding troopers that nothing was

wrong. In an earlier incident, defendant pushed the complainant onto a bed and held her there for approximately
five minutes, causing bruises.

PROCEDURAL HISTORY

A jury convicted defendant of unlawful trespass, obstruction of justice, unlawful restraint, and two domestic-
assault charges, while acquitting him of one domestic-assault charge. The trial court imposed consecutive groups
of concurrent sentences totaling five to eight years to serve. On appeal, the Supreme Court reversed the trespass

and obstruction convictions and affirmed the unlawful-restraint conviction; it did not remand for resentencing.

DISPOSITION

reversed

REMAND INSTRUCTIONS

No resentencing remand. The unlawful-trespass and obstruction-of-justice convictions and sentences are
reversed; the judgment is otherwise affirmed.
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