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SUMMARY

The Ninth Circuit granted panel rehearing, withdrew its July 6, 2015 opinion, and issued this
superseding opinion and dissent. The court affirmed summary judgment for Amazon in Multi Time
Machine’s Lanham Act trademark-infringement action, holding that Amazon’s clearly labeled search
results for competing military-style watches were unlikely to confuse a reasonably prudent online
consumer. Judge Bea dissented, concluding that a genuine issue of material fact remained concerning
initial interest confusion.
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QUESTIONS PRESENTED

1. Whether Amazon's search results page in response to a search for 'mtm special ops' creates a likelihood
of consumer confusion under the Lanham Act, sufficient to survive summary judgment.

HOLDINGS

1. Amazon's search results page does not create a likelihood of confusion because it clearly labels the name
and manufacturer of each product offered for sale and includes photographs of the items; no reasonably
prudent consumer accustomed to shopping online would likely be confused as to the source of the
products. Therefore, the district court's grant of summary judgment in favor of Amazon was proper.

KEY QUOTATIONS

“Because Amazon’s search results page clearly labels the name and manufacturer of each product offered for
sale and even includes photographs of the items, no reasonably prudent consumer accustomed to shopping
online would likely be confused as to the source of the products.”

“In light of Amazon’s clear labeling of the products it carries, by brand name and model, accompanied by a
photograph of the item, no rational trier of fact could find that a reasonably prudent consumer accustomed to
shopping online would likely be confused by the Amazon search results.”

“To establish likelihood of confusion, MTM must show that confusion is likely, not just possible.”

“The search results page is unambiguous – not unlike when someone walks into a diner, asks for a Coke, and
is told 'No Coke. Pepsi.'”

FACTUAL BACKGROUND

MTM manufactures and markets watches under various brand names, including 'MTM Special Ops,' for which it
holds a federal trademark registration. MTM does not sell its watches through Amazon.com, nor does it
authorize its distributors to do so. Amazon.com is an online retailer with a search function. When a shopper
searches for 'mtm special ops' on Amazon, the results page displays the search term in the search box and
breadcrumb, a 'Related Searches' field, and then a list of products from other brands such as Luminox, Chase-
Durer, TAWATEC, and Modus, each clearly labeled with brand name and manufacturer and accompanied by a
photograph. No MTM watches are listed; some non-watch items also appear. MTM sued Amazon for trademark
infringement, contending the search results page creates a likelihood of initial interest confusion.

PROCEDURAL HISTORY

MTM filed a complaint against Amazon alleging that Amazon's search results page in response to a search for
'mtm special ops' infringed MTM's trademarks. Amazon moved for summary judgment, arguing no use in
commerce and no likelihood of confusion. The district court declined to resolve the use-in-commerce issue and
granted summary judgment on likelihood of confusion. MTM appealed. The Ninth Circuit initially issued an
opinion on July 6, 2015, which was withdrawn; this superseding opinion and dissent were filed on October 21,
2015.
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