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SUMMARY

The document contains findings and recommendations by a United States Magistrate Judge in a
prisoner civil rights action under 42 U.S.C. § 1983. It recommends granting the defendant’s motion for
terminating sanctions under Federal Rule of Civil Procedure 37(b)(2)(A)(v) and dismissing the action
with prejudice because the plaintiff failed to comply with discovery orders and prosecute the case.
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DISPOSITION other

PROCEDURAL POSTURE A magistrate judge issued findings and recommendations on
Defendant's motion for terminating sanctions, recommending that the
motion be granted and the prisoner's § 1983 action be dismissed with
prejudice. The recommendation was subject to objections and review
by the assigned district judge under 28 U.S.C. § 636(b)(1).

STANDARD OF REVIEW A dismissal under Federal Rule of Civil Procedure 37 is reviewed for
abuse of discretion. The magistrate judge applied the Ninth Circuit's
five-factor framework for dismissal based on failure to comply with a
court order and considered whether lesser sanctions had been
adequately examined.

PRECEDENTIAL VALUE Unknown; magistrate judge's findings and recommendations in an
unpublished district-court matter
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PRACTICE AREAS

civil procedure civil rights prisoner litigation

QUESTIONS PRESENTED

1. Whether terminating sanctions under Federal Rule of Civil Procedure 37(b)(2)(A)(v) were warranted
because Plaintiff failed to obey discovery-related court orders.

2. Whether dismissal with prejudice was warranted under Federal Rule of Civil Procedure 41(b) and Local
Rule 110 for failure to prosecute and failure to comply with court orders.

3. Whether the Ninth Circuit's Malone factors and consideration of less drastic sanctions supported
dismissal.

HOLDINGS

1. When a party fails to obey a discovery order, Federal Rule of Civil Procedure 37(b)(2)(A)(v) permits
dismissal of the action in whole or in part; on the record presented, terminating sanctions were
supported.

2. Dismissal with prejudice was warranted under Federal Rule of Civil Procedure 41(b) and Local Rule
110 because Plaintiff failed to prosecute the action and failed to comply with court orders.

3. The five Malone factors supported dismissal, and the record showed that no less drastic sanction was
adequate because Plaintiff had received repeated extensions, additional opportunities to comply, and an
explicit warning that continued noncompliance could result in dismissal.

KEY QUOTATIONS

“A district court must weigh five factors in determining whether to dismiss a case for failure to comply with a
court order: “(1) the public’s interest in expeditious resolution of litigation; (2) the court’s need to manage its
docket; (3) the risk of prejudice to the defendants; (4) the public policy favoring disposition of cases on the
merits; and (5) the availability of less drastic sanctions.”” (at 6)

“In sum, there is no less drastic option than dismissal.” (at 7-8)

FACTUAL BACKGROUND

Plaintiff, a state prisoner proceeding pro se and in forma pauperis, brought a civil-rights action under 42 U.S.C. §
1983. The court ordered Plaintiff to respond to Defendant's discovery requests and later gave him additional time
and alternative means to comply, including serving responses or responding to the motion to compel. Plaintiff
did neither and also failed to respond to Defendant's motion for terminating sanctions after being warned that
continued noncompliance could lead to dismissal.

PROCEDURAL HISTORY

After screening the complaint, the court granted Plaintiff multiple extensions to amend or elect to proceed on the
screened complaint. Plaintiff eventually elected to proceed on the screened complaint, which was served, and
Defendant answered. During discovery, Plaintiff received extensions and additional opportunities to respond to



discovery and to Defendant's motion to compel, but failed to provide responses. Defendant then moved for
terminating sanctions, and Plaintiff failed to oppose that motion despite a warning that noncompliance could
result in dismissal.
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