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SUMMARY

The Supreme Court of Virginia held that the defendant's failure to timely object to the circuit court's

response to jury questions about parole barred appellate review under Rule 5:25. The court reversed

the Court of Appeals and reinstated the circuit court's judgment on the abduction conviction,

concluding that the prospective application of Fishback v. Commonwealth did not override the

procedural default rule.
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The Commonwealth appealed the Court of Appeals of Virginia's
decision vacating Jerman's sentence and remanding for a new
sentencing proceeding based on the circuit court's failure to instruct

the jury regarding the abolition of parole.

De novo review of the procedural-bar issue and application of Rule

5:25 to the unpreserved jury-instruction challenge.
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QUESTIONS PRESENTED

1. Whether Rule 5:25 barred Jerman's challenge to the circuit court's response to the jury's parole-related

question because he failed to make a timely objection or request an alternative instruction.

2. Whether the fact that Coward was still controlling at the time of trial, and that Fishback later required
parole-abolition instructions in certain pending cases, excused Jerman's failure to preserve the

instructional issue.

3. Whether Fishback's limitation to cases not yet final on June 9, 2000, required a new sentencing hearing

despite Jerman's procedural default.

HOLDINGS

1. Jerman's failure to state a timely objection to the circuit court's response to the jury's parole question

barred his appellate challenge under Rule 5:25.

2. The fact that Coward was still in effect at the time of trial did not excuse Jerman's failure to object or

request a different instruction.

3. Fishback's statement that its new parole-instruction rule applied to cases not yet final on June 9, 2000,
did not displace or limit Rule 5:25 and did not require a new sentencing hearing in Jerman's procedurally

defaulted case.

KEY QUOTATIONS

“Thus, we hold that Jerman's failure to state a timely objection to the circuit court's instruction bars his

present challenge to that instruction.” (757)

“The perceived futility of an objection does not excuse a defendant's procedural default at trial.” (757-58)

FACTUAL BACKGROUND

Jerman was indicted for second-degree murder and abduction and was convicted of both offenses in the Circuit
Court of Fairfax County. During sentencing deliberations, the jury asked about parole eligibility and whether the
sentences would run concurrently. The court responded that the jury should impose punishment under the
evidence and instructions and should not concern itself with what might happen afterward; Jerman agreed to that
response and did not timely request an instruction on the abolition of parole. The jury imposed five years for
murder and ten years for abduction, for a total of fifteen years.

PROCEDURAL HISTORY

Jerman was convicted in the Circuit Court of Fairfax County of second-degree murder and abduction and
received consecutive sentences totaling fifteen years. He did not timely object to the court's response to the jury's
parole-related questions and agreed to the response given. The circuit court denied his posttrial motion, but the
Court of Appeals vacated the sentence and remanded under Fishback v. Commonwealth. The Supreme Court of
Virginia reversed the Court of Appeals and reinstated the circuit court's judgment on the abduction conviction.

DISPOSITION



reversed

REMAND INSTRUCTIONS

No remand was ordered; the Supreme Court reversed the Court of Appeals' judgment and reinstated the circuit

court's judgment on the abduction conviction, entering final judgment.
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