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SUMMARY

The New Mexico Supreme Court held that a kinship guardian is not necessarily a necessary and

indispensable party to abuse and neglect proceedings, but may not be involuntarily dismissed before

the kinship guardianship is properly revoked under the Kinship Guardianship Act. The revocation

process requires an evidentiary hearing and application of the New Mexico Rules of Evidence. The

Court affirmed the Court of Appeals on different grounds and addressed, without deciding, the

biological father's due process claim.
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QUESTIONS PRESENTED

1. Whether a kinship guardian may be involuntarily dismissed from abuse and neglect proceedings before

the kinship guardianship is revoked under the Kinship Guardianship Act.

2. Whether a kinship guardianship revocation hearing during abuse and neglect proceedings must be

conducted under the New Mexico Rules of Evidence and may be conducted by the children's court.
3. Whether kinship guardians are necessary and indispensable parties under Rule 1-019 NMRA.

4. Whether the children's court has concurrent jurisdiction with the appointing family court to conduct a
kinship guardianship revocation hearing during abuse and neglect proceedings.

5. Whether the biological father's due process rights were violated by the proceedings concerning dismissal

of the kinship guardian.

HOLDINGS

1. A kinship guardian may not be involuntarily dismissed from abuse and neglect proceedings unless the
kinship guardianship is first properly revoked under the Kinship Guardianship Act and the New Mexico
Rules of Evidence.

2. A kinship guardianship revocation hearing conducted during abuse and neglect proceedings must be a
full evidentiary hearing governed by the New Mexico Rules of Evidence, and the moving party must
prove by a preponderance of the evidence both a change in circumstances and that revocation is in the

child's best interests.

3. The family court that appointed the kinship guardian retains continuing concurrent jurisdiction, but the
children's court presiding over the abuse and neglect proceeding also has jurisdiction to conduct the

revocation hearing within that proceeding.

4. Kinship guardians are not necessary and indispensable parties under Rule 1-019 NMRA in Abuse and
Neglect Act proceedings, although the Children's Court Rules require a guardian to be a party and the

guardian has a statutory right to a revocation hearing before involuntary dismissal.

KEY QUOTATIONS

“We hold that while kinship guardians are not necessary and indispensable parties to abuse and neglect
proceedings, kinship guardians, nonetheless, have a statutory right to a revocation hearing in accordance
with the revocation procedures of the KGA prior to being dismissed from abuse and neglect proceedings.” (|
2)

“After receiving a proper motion to revoke a kinship guardianship during abuse and neglect proceedings, the
children’s court may conduct a full evidentiary hearing in accordance with our Rules of Evidence and act
according to the revocation procedures of the KGA to revoke the kinship guardianship if the burden of proof
has been met.” (9 37)



“We reverse the children’s court ruling to dismiss Guardian as contrary to law.” (Y 45)

FACTUAL BACKGROUND

Djamila B., the children's paternal aunt, was appointed their kinship guardian in family court in May 2007, and
the children lived with her until CYFD placed them in its custody in June 2010. CYFD then filed abuse and
neglect proceedings against the biological parents and the guardian, initially pursuing reunification with the
guardian and requiring her to comply with a treatment plan. After CYFD changed the permanency plan to
adoption, it moved to dismiss the guardian because she was not a biological parent, and the children's court

granted the motion without revoking the kinship guardianship under the Kinship Guardianship Act.

PROCEDURAL HISTORY

CYFD filed abuse and neglect proceedings against the children's biological parents and Djamila B., a kinship
guardian. The children's court granted CYFD's motion to dismiss the guardian without first revoking the kinship
guardianship under the Kinship Guardianship Act. The Court of Appeals reversed, holding that the guardian was
a necessary and indispensable party. The New Mexico Supreme Court affirmed the Court of Appeals' result on
different grounds, reversed the children's court ruling, and remanded for a revocation hearing if CYFD continued

to seek dismissal.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the children's court to conduct a kinship guardianship revocation hearing under the Kinship
Guardianship Act and the New Mexico Rules of Evidence if CYFD continues to believe that revocation and
dismissal are warranted. If revocation is granted, the court must adopt or order development of a transition plan
and may then dismiss the kinship guardian from further participation.
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