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SUMMARY

The Appellate Division, Second Department dismissed Adapt Construction, LL.C's appeal because it
was not aggrieved by dicta concerning findings of the Workers' Compensation Board. The court
affirmed the denial of Specialized Dental Construction, Inc.'s summary judgment motion and the
dismissal of its Workers' Compensation Law § 11 exclusivity defenses, holding that the employer
could not invoke those protections because it lacked workers' compensation insurance at the time of

the accident.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeals from an order of the Supreme Court, Queens County (Leslie

J. Purificacion, J.), entered August 16, 2018, which, insofar as
appealed from by Adapt Construction, LL.C, made statements about
the Workers' Compensation Board's finding, and insofar as appealed
from by Specialized Dental Construction, Inc., denied its motion for
summary judgment dismissing the third-party complaint and granted
the cross motion of Utokilen, LLC and Nancy Marin-Rojas D.D.S.,
P.C. for summary judgment dismissing Specialized Dental's

affirmative defenses based on Workers' Compensation Law § 11.

STANDARD OF REVIEW Summary judgment is appropriate when the movant demonstrates
prima facie entitlement to judgment as a matter of law, and the

opposing party fails to raise a triable issue of fact.
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QUESTIONS PRESENTED

1. Whether Specialized Dental, as an employer that failed to secure workers' compensation insurance, may
invoke the exclusivity provisions of Workers' Compensation Law § 11 to bar third-party claims for

indemnification and contribution.

2. Whether Adapt is aggrieved by portions of the order containing the Workers' Compensation Board's

finding that Adapt was a general contractor, so as to have standing to appeal.

HOLDINGS

1. An employer cannot benefit from the protections of Workers' Compensation Law § 11 against third-
party liability when it fails to secure workers' compensation insurance. Therefore, Specialized Dental's
affirmative defense based on § 11 was properly dismissed, and its motion for summary judgment
dismissing the third-party complaint was properly denied.

2. A party is not aggrieved merely because it disagrees with the particular findings, rationale, or opinion

supporting a judgment or order; therefore, Adapt's appeal is dismissed.

KEY QUOTATIONS

“Workers' Compensation Law § 11 prohibits third-party claims for indemnification and contribution against
an employer unless the employee has sustained a 'grave injury' as defined in that statute or, as is not relevant
herein, there is a written contract entered into prior to the accident or occurrence by which the employer had

expressly agreed to contribution or indemnification of the claimant”

“an employer cannot benefit from the protections of Workers' Compensation Law § 11 against third-party

liability when it fails to secure workers' compensation insurance”

“A party is not aggrieved merely because it 'disagrees with the particular findings, rationale or the opinion

supporting' a judgment or order”

“That a decision 'may contain language or reasoning which . . . parties deem adverse to their interests does
not furnish them with a basis for standing to take an appeal'”



FACTUAL BACKGROUND

The plaintiff allegedly fell at a work site on premises owned by Utokilen and leased by Marin-Rojas. Following
a hearing, the Workers' Compensation Board awarded benefits and found that the plaintiff's employer,
Specialized Dental, was uninsured at the time of the accident. The Board also found that Adapt was the general
contractor and Specialized Dental was the subcontractor. Utokilen and Marin-Rojas commenced a third-party

action against Specialized Dental for common-law indemnification and contribution.

PROCEDURAL HISTORY

The plaintiff commenced an action to recover damages for personal injuries sustained in a fall at a work site. The
Workers' Compensation Board awarded benefits and found that the plaintiff's employer, Specialized Dental, was
uninsured, that Adapt was the general contractor, and that Specialized Dental was the subcontractor. Utokilen
and Marin-Rojas commenced a third-party action against Specialized Dental for common-law indemnification
and contribution. Specialized Dental moved for summary judgment asserting Workers' Compensation Law § 11
exclusivity and lack of grave injury. Utokilen and Marin-Rojas cross-moved to dismiss Specialized Dental's and
Adapt's affirmative defenses based on § 11, arguing that Specialized Dental was uninsured. The Supreme Court

granted the cross motion and denied Specialized Dental's motion. Specialized Dental and Adapt appealed.

DISPOSITION

affirmed
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