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SUMMARY

The Supreme Court of Hawai‘i held that Han Kamakani Phua did not knowingly and intelligently

waive his constitutional right to counsel at sentencing. The court concluded that the district court’s

inquiry was insufficient, particularly given the circumstances bearing on Phua’s comprehension and

the court’s failure to adequately address the risks and disadvantages of self-representation. Phua’s

sentence was vacated and the case was remanded for a new sentencing hearing.
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QUESTIONS PRESENTED

1. Whether the district court established that Phua knowingly, intelligently, and voluntarily waived his
constitutional right to counsel at sentencing.

2. Whether the district court violated Phua's right to pre-sentence allocution by failing to personally

address him regarding his opportunity to speak before sentencing.

HOLDINGS

1. A sentencing proceeding is a critical stage of a criminal prosecution, and a waiver of counsel at
sentencing is invalid when the record does not establish that the defendant knowingly, intelligently, and

voluntarily waived the right after being adequately informed of the risks and disadvantages of self-
representation.

2. Before accepting a waiver of counsel for sentencing, the trial court must inform the defendant of the
potential punishment that may be imposed; failure to provide that information is sufficient ground to

vacate the sentence.

3. The court did not decide the merits of Phua's pre-sentence-allocution claim because the invalid waiver of

counsel independently required vacatur and resentencing.

KEY QUOTATIONS

“A “critical stage” of the prosecution includes “any stage where potential substantial prejudice to [a]

defendant’s rights inheres,” and it has long been settled that this includes sentencing.” (512)

“It is unlikely that a record could reflect a knowing and intelligent waiver of counsel at sentencing without the

defendant being apprised of such basic information as the maximum or range of punishment that may be
imposed.” (515)

“The record in this case is critically deficient to support a finding that Phua’s waiver of his right to counsel

was intelligently and knowingly made.” (517)

“The fact that the trial court did not warn Phua of the range of allowable punishment in this case is alone

sufficient grounds for vacating the sentence.” (517)

FACTUAL BACKGROUND

Phua was convicted of harassment after a bench trial arising from a nonviolent quarrel with a person whom he
believed was trespassing on property where he lived and worked. Before sentencing, his counsel advised the
court that counsel would be unavailable on the scheduled date and presented alternatives under which Phua
could seek a continuance or proceed without counsel. Phua appeared alone at sentencing, had limited education
and English-language background, and told the court he was unaware that appointed counsel could be provided.
The court conducted a brief colloquy, imposed the maximum five-day jail term permitted as a condition of
probation, and did not advise Phua of the potential punishment or confirm that he had received and reviewed the

presentence investigation report.

PROCEDURAL HISTORY



Phua was convicted after a bench trial in the District Court of the Third Circuit for harassment. He appeared
without counsel at sentencing, where the district court found that he had waived his right to counsel and imposed
probation, fees, and a five-day jail term with credit for one day. The ICA affirmed in a summary disposition
order. The Hawai‘i Supreme Court granted review, vacated the ICA's judgment and the district court's judgment

of conviction and sentence, and remanded for resentencing.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The ICA's judgment on appeal and the district court's judgment of conviction and sentence were vacated. The

case was remanded to the District Court of the Third Circuit for a new sentencing proceeding.
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