UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Kim v. Kimm

884 F.3d 98 (2d Cir. 2018) - Decided February 27, 2018

SUMMARY

The Second Circuit affirmed dismissal of Daniel Kim's civil RICO action arising from an earlier

trademark-infringement lawsuit. The court held that allegedly fraudulent litigation activities, without

more, could not constitute RICO predicate acts, and it upheld the denial of leave to amend and the

motion to disqualify counsel. The court also affirmed the denial of the defendants' motion for

sanctions because Kim's claims were not foreclosed by binding precedent when filed.

CASE DETAILS

COURT

WRITING FOR THE COURT
JURISDICTION

DECIDED

DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

PARTIES

TOPICS

motions to dismiss  civil procedure

PRACTICE AREAS

civil procedure  appellate procedure

United States Court of Appeals for the Second Circuit

Sack, Circuit Judge; Jacobs, Circuit Judge; Parker, Circuit Judge
Federal

February 27, 2018

affirmed

Plaintiff appealed the dismissal of his amended RICO complaint and
the denial of his motions for leave to amend and to disqualify
opposing counsel. Defendants cross-appealed the denial of their
motion for sanctions under Federal Rule of Civil Procedure 11 and 28
U.S.C. § 1927.

Dismissal under Rule 12(b)(6) was reviewed de novo. Denials of leave
to amend, disqualification of counsel, and sanctions were reviewed for

abuse of discretion.
published and precedential; binding precedent in the Second Circuit

Daniel Kim v. Michael S. Kimm and other defendants

appellate procedure ~ commercial litigation ~ trademark law

RICO  commercial litigation = trademark litigation = sanctions



QUESTIONS PRESENTED

1.

Whether allegations that defendants engaged in fraudulent, frivolous, or baseless litigation activity in a

single prior lawsuit can constitute RICO predicate acts sufficient to state a civil RICO claim.

. Whether the district court abused its discretion by denying Kim leave to file a second amended

complaint when the proposed amendments added only further litigation-related predicate acts.

. Whether the district court abused its discretion by treating Kim's motion to disqualify opposing counsel

as moot after dismissing the complaint with prejudice.

. Whether the district court abused its discretion by denying defendants' motion for sanctions under Rule

11 and 28 U.S.C. § 1927.

HOLDINGS

1.

Where a plaintiff alleges that a defendant engaged in a single frivolous, fraudulent, or baseless lawsuit,

litigation activity alone cannot constitute a viable RICO predicate act.

. The district court did not abuse its discretion in denying leave to amend because the proposed

amendments added only litigation-related predicate acts and therefore would have been futile.

. The district court did not abuse its discretion in denying the disqualification motion as moot after

dismissing Kim's complaint with prejudice.

. The district court did not abuse its discretion in denying sanctions because Kim's claims, although

unsuccessful, were not so clearly foreclosed by binding precedent as to be legally indefensible, and the

defendants did not adequately support their preclusion argument.

KEY QUOTATIONS

“We conclude only that where, as here, a plaintiff alleges that a defendant engaged in a single frivolous,
fraudulent, or baseless lawsuit, such litigation activity alone cannot constitute a viable RICO predicate act.”
(884 F.3d at 105)

“We therefore conclude that the district court did not abuse its discretion in denying the defendants' motion
for sanctions.” (884 F.3d at 107)

FACTUAL BACKGROUND

Kim had been sued in an earlier action, Sik Gaek, Inc. v. Yogi's II, Inc., concerning alleged trademark-license

and trademark-infringement violations. After obtaining summary judgment in that action, Kim filed this RICO

suit alleging that the opposing parties had created fraudulent documents and used a baseless lawsuit to extort $2

million from him. The alleged predicate acts principally consisted of preparing, signing, and filing declarations

and other documents in the prior litigation, with some alleged pre-litigation conduct.

PROCEDURAL HISTORY

Kim sued parties involved in an earlier trademark-infringement and contract action, alleging that their litigation

activities constituted RICO predicate acts. The Eastern District of New York dismissed the amended complaint



under Rule 12(b)(6), denied leave to amend, denied Kim's motion to disqualify Michael Kimm as counsel, and

later denied defendants' sanctions motion. The Second Circuit affirmed all challenged rulings.

DISPOSITION

affirmed
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