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SUMMARY

The North Dakota Supreme Court affirmed dismissal of a defamation action against a contract
investigator and investigative agency. Applying Minnesota law, the court held that statements in the
investigator’s report to the Marshall County Attorney were subject to an absolute privilege because
they were integral to the county attorney’s official investigative and advisory functions. The court also
treated the dismissal motion as one for summary judgment because materials outside the pleadings had
been submitted and not excluded.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiffs appealed a district court order dismissing their defamation,
negligent defamation, and defamation per se claims against a contract
investigator and his investigative agency. Because the parties
submitted materials outside the pleadings and the district court did not
expressly exclude them, the North Dakota Supreme Court treated the
motion to dismiss as one for summary judgment.

STANDARD OF REVIEW The court reviewed the motion under the summary-judgment standard
because matters outside the pleadings were presented and not
excluded. Summary judgment is proper when there are no genuine
issues of material fact or when resolving disputed facts would not alter
the result.

PRECEDENTIAL VALUE Published North Dakota Supreme Court opinion; precedential

PARTIES Loren J. Zutz, Elden J. Elseth v. Douglas Kamrowski, RoughRider
Legal Support Services, Inc.



TOPICS

defamation motions to dismiss summary judgment interstate disputes torts

PRACTICE AREAS

torts defamation civil procedure conflict of laws

QUESTIONS PRESENTED

1. Whether the motion to dismiss should be reviewed as a motion for summary judgment because the
parties submitted materials outside the pleadings.

2. Whether Minnesota law governed the plaintiffs' defamation claims.

3. Whether statements made by a private contract investigator in an investigative report prepared for a
county attorney were protected by an absolute privilege under Minnesota law.

4. Whether the defendants were entitled to dismissal notwithstanding the plaintiffs' allegations that the
report contained false and defamatory statements.

HOLDINGS

1. When matters outside the pleadings are presented in response to a motion to dismiss and are not
excluded by the district court, the motion must be treated as a motion for summary judgment.

2. Minnesota law governs the plaintiffs' defamation claims.

3. Statements made by a contract investigator in a report to a county attorney, prepared in response to the
county attorney's request and as part of the county attorney's official function, are protected by an
absolute privilege under Minnesota law.

KEY QUOTATIONS

“We conclude statements in the contract investigator’s report to the Marshall County Attorney were part of
the function of the Marshall County Attorney and were subject to an absolute privilege under the rationale
applicable to the police report in Carradine.” (294-95)

“We hold the plaintiffs’ allegations regarding alleged defamatory statements in Kamrowski’s report are
subject to an absolute privilege under Minnesota law for defamation.” (295)

FACTUAL BACKGROUND

Loren Zutz and Elden Elseth were appointed members of a Minnesota watershed district and investigated what
they believed were financial improprieties in the district's operations. At the request of the Marshall County
Board of Commissioners, the Marshall County Attorney hired RoughRider Legal Support Services and its
employee Douglas Kamrowski to investigate. Kamrowski sent the county attorney a November 19, 2007 report
containing statements the plaintiffs alleged were false and defamatory, including statements that they were
engaged in a witch hunt, harassing employees, and contributing to dysfunction within the watershed district.

PROCEDURAL HISTORY



The plaintiffs sued in North Dakota state court after Kamrowski issued an investigative report to the Marshall
County Attorney concerning alleged misconduct by members of a Minnesota watershed district. The district
court applied Minnesota law and dismissed the claims, concluding the report was absolutely privileged; it
alternatively concluded the result would be the same under North Dakota law. The North Dakota Supreme Court
reviewed the matter as summary judgment and affirmed.

DISPOSITION

affirmed
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