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SUMMARY

The Supreme Court of North Carolina held that admitting testimony concerning the defendant's post-
Miranda exercise of his right to remain silent was error. However, because the testimony was brief and
not emphasized by the prosecutor, and the evidence of guilt was substantial, the error did not
constitute plain error. The court also held that testimony concerning the defendant's pre-arrest failure
to elaborate during a voluntary interview was not an impermissible reference to silence, and it

affirmed the Court of Appeals.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed his misdemeanor sexual-battery conviction and

sentence. The Court of Appeals found no reversible error affecting
guilt, vacated the sex-offender-registration order, and remanded for
resentencing. The Supreme Court of North Carolina reviewed the
claimed plain error arising from testimony about defendant's post-

Miranda silence and affirmed the Court of Appeals' decision.

STANDARD OF REVIEW Because defendant did not object at trial, the evidentiary issue was
reviewed for plain error under N.C. R. App. P. 10(a)(4). The defendant

bore the burden of showing that the error had a probable impact on the

jury's finding of guilt.
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QUESTIONS PRESENTED

1. Whether admission of a police officer's testimony that defendant exercised his post-Miranda right to
remain silent was constitutional error.

2. Whether the unpreserved admission of that testimony constituted plain error requiring a new trial.

3. Whether the officer's testimony concerning defendant's failure to elaborate during a pre-arrest voluntary

conversation referred to pre-arrest silence and was erroneously admitted.

HOLDINGS

1. Admission of testimony referring to defendant's post-Miranda exercise of his right to remain silent was

error. The State generally may not introduce evidence that a defendant exercised his Fifth Amendment
right to remain silent.

2. Although admission of the testimony was error, it was not plain error and did not entitle Moore to a new

trial.

3. The testimony concerning Moore's failure to say anything else or elaborate during the pre-arrest
conversation was not error because it described the scope of a voluntary conversation, not a refusal to

speak from which an adverse inference could arise.

KEY QUOTATIONS

“We agree that admission of the post-Miranda testimony was error, but we disagree that this error amounted
to plain error.” (726 S.E.2d at 172)

“In sum, the erroneous admission of Officer Murphy's testimony was not plain error.” (726 S.E.2d at 175)

FACTUAL BACKGROUND

The State alleged that Moore sexually battered sixteen-year-old T.B. in a bedroom at a relative's home. Moore
denied the allegation and claimed that he entered the bedroom only to respond to T.B.'s request for money to buy
marijuana. After Moore voluntarily spoke with police before his arrest, Officer Murphy arrested him,

administered Miranda warnings, and testified at trial that Moore then refused to discuss the case.

PROCEDURAL HISTORY

Moore was convicted in district court and appealed to superior court, where a jury found him guilty. The Court
of Appeals concluded that admission of testimony concerning his post-Miranda silence was not plain error, while
vacating the thirty-year sex-offender-registration order and remanding for a new sentencing hearing. The

Supreme Court affirmed the Court of Appeals.



DISPOSITION

affirmed
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