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SUMMARY

The Supreme Court of New Mexico affirmed Mario Perez Barrera’s convictions for first-degree

murder, armed robbery, shooting at an occupied vehicle, and felon in possession of a firearm. The

court rejected claims concerning change of venue, admission of Barrera’s statement, late disclosure of

shoes introduced into evidence, and sentencing for both murder and armed robbery. It held that the

consular-notification claim was unpreserved, the Miranda waiver was valid, the late-disclosed

evidence did not prejudice Barrera, and the opinion excerpt proceeds to analyze the double-jeopardy

claim.
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Defendant appealed his convictions for first-degree murder, armed
robbery, shooting at an occupied vehicle, and felon in possession of a
firearm directly to the Supreme Court of New Mexico because the

sentence included life imprisonment.

Change-of-venue decisions are reviewed for abuse of discretion, with
the determination supported by substantial evidence. The trial court's
factual findings on a Miranda waiver are reviewed for substantial
evidence, while the ultimate validity of the waiver is reviewed de
novo. The admission of evidence disclosed for the first time at trial is
evaluated under the factors identified in State v. Mora. Preservation
issues are reviewed under the applicable preservation and
fundamental-error standards. Multiple-punishment double-jeopardy

claims are analyzed under the two-part Swafford inquiry.
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UESTIONS PRESENTED

Whether the trial court abused its discretion by denying Barrera's motion to change venue based on

pretrial publicity.

. Whether Barrera knowingly, intelligently, and voluntarily waived his Miranda rights before giving his

statement to police.

. Whether Barrera's question during booking, 'Do I need an attorney?', sufficiently invoked his right to

counsel.

. Whether the court should consider Barrera's unpreserved claim that police violated his rights under the

Vienna Convention on Consular Relations.
. Whether the trial court erred by admitting shoes that the prosecution did not disclose until trial.

. Whether imposing sentences for both first-degree felony murder and armed robbery violated the Double

Jeopardy Clause because the offenses arose from unitary conduct.

OLDINGS

. The trial court did not abuse its discretion in denying a change of venue because substantial evidence

supported its determination, based on voir dire, that the selected jurors were capable of impartiality.

. The State established by a preponderance of the evidence that Barrera knowingly, intelligently, and

voluntarily waived his Miranda rights, so the trial court properly denied suppression of his statement.

. Barrera's booking question, 'Do I need an attorney?', was ambiguous and did not constitute a clear and

unequivocal invocation of the right to counsel.

4. The court would not consider Barrera's consular-notification claim because he raised it for the first time

on appeal and did not fairly invoke a ruling in the trial court; the claim also did not qualify for

fundamental-error review.

. The admission of the shoes did not warrant reversal because Barrera failed to show prejudice or that the

trial court's opportunity to examine the shoes during a recess was an inadequate cure.

6. Sentences for first-degree felony murder and armed robbery did not violate double jeopardy because the

conduct supporting the offenses was separate and distinct rather than unitary.



KEY QUOTATIONS

“Exposure of venire members to publicity about a case by itself does not establish prejudice or create a
presumption of prejudice.” (22 P.3d at 1182)

“Defendant's ambiguous question was not a clear unequivocal request for an attorney.” (22 P.3d at 1186)

FACTUAL BACKGROUND

Barrera approached Wendy Wagner as she returned to her pickup truck near the Glorieta exit of Interstate 25 and
shot her three times after she screamed when he attempted to take the truck. He drove the truck out of New
Mexico, disposed of Wagner's body, attempted to clean the vehicle, and took several of her possessions. Police
later recovered the truck, a firearm and ammunition associated with the shootings, and Wagner's property at

locations connected to Barrera; Barrera also gave a detailed confession after his arrest.

PROCEDURAL HISTORY

A jury convicted Barrera of first-degree murder, armed robbery, shooting at an occupied motor vehicle, and felon
in possession of a firearm. The trial court sentenced him to life imprisonment plus twenty-two and one-half
years. The Supreme Court of New Mexico reviewed his claims concerning venue, suppression of his statement,
late-disclosed evidence, and double jeopardy, and affirmed.

DISPOSITION

affirmed
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