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SUMMARY

The District of Columbia Court of Appeals reviewed a Superior Court judgment upholding an
administrative determination that the District of Columbia Housing Authority discriminated against
George Brummell based on age and national origin. The court held that the Superior Court had
jurisdiction and that the Housing Authority waived arguments concerning mandatory EEO counseling
and an evidentiary hearing by failing to raise them earlier. The court affirmed the judgment upholding

the administrative finding of discrimination and the remedies awarded.
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DISPOSITION affirmed

PROCEDURAL POSTURE The District of Columbia Housing Authority and the District appealed

the Superior Court's affirmance of the District of Columbia
Department of Human Rights' determination that the agency
discriminated against George Brummell based on age and national
origin. Brummell cross-appealed the Superior Court's jurisdiction to

review the administrative decision.

STANDARD OF REVIEW The court reviewed the administrative decision in the same manner as
if it had come directly from the agency and was bound by factual
findings supported by substantial evidence in the record. Legal issues

concerning waiver and jurisdiction were reviewed independently.

PRECEDENTIAL VALUE published precedential opinion
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QUESTIONS PRESENTED
1. Whether the Superior Court had jurisdiction to review DHR's final determination at DCHA's petition.
2. Whether DCHA's petition for review was timely under the applicable limitations period.

3. Whether DCHA waived its claim that DHR should have dismissed Brummell's complaint because he
failed to consult an EEO counselor before filing.

4. Whether DCHA waived its claim that DHR was required to conduct an evidentiary hearing rather than

issue a summary determination.

5. Whether substantial evidence supported DHR's finding that DPAH discriminated against Brummell
based on age and national origin.

HOLDINGS

1. The Superior Court had jurisdiction to entertain DCHA's petition for review because DCHA was an
aggrieved party and no clear legislative intent precluded judicial review.

2. DCHA's petition for review was timely because it was filed within three years of DHR's final decision,

the limitations period applicable when no other filing period is specified.

3. DCHA forfeited its challenge to DHR's failure to dismiss the complaint for lack of prior EEO counseling
because DCHA did not raise the issue before DHR or the Superior Court.

4. DCHA forfeited its claim that DHR was required to conduct an evidentiary hearing because it accepted
summary determination before the agency, did not request a hearing, and did not seek reopening on that

ground.

5. Substantial evidence supported DHR's finding that DPAH's stated reasons for not selecting Brummell
were pretextual and that DPAH discriminated against him based on age and national origin.
KEY QUOTATIONS

“We have long held that we will not review a procedural claim that was not adequately raised at the agency
level.” (at 611)



“a plaintiff's prima facie case, combined with sufficient evidence to find that the employer's asserted

justification is false, may permit the trier of fact to conclude that the employer unlawfully discriminated.” (at
616)

FACTUAL BACKGROUND

George Brummell, a sixty-year-old United States-born employee with extensive construction and contracting
experience and excellent performance evaluations, was employed by the Department of Public and Assisted
Housing. When DPAH created Modernization Coordinator positions, Brummell was first on the priority-
consideration list but was not interviewed and was passed over for two younger applicants born in Africa. DPAH
gave shifting explanations for the non-selection, including Brummell's purportedly limited contracting
experience and an allegedly mandatory technical-degree requirement that was not stated in the job materials and

was never substantiated.

PROCEDURAL HISTORY

Brummell filed an administrative discrimination complaint after DPAH failed to select him for a Modernization
Coordinator position despite his priority ranking and instead selected younger applicants born in Africa. DHR
found probable cause, later issued a summary determination finding discrimination, and ordered reinstatement,
priority consideration, and back pay. DCHA's initial petition to the Court of Appeals was dismissed for lack of
jurisdiction, after which DCHA sought review in Superior Court. The Superior Court denied Brummell's motion

to dismiss and affirmed DHR's decision; the Court of Appeals affirmed.

DISPOSITION

affirmed
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