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SUMMARY

The United States District Court for the Eastern District of Oklahoma affirmed and adopted a
magistrate judge’s report and recommendation concerning the Government’s motion to dismiss Stacy
Goad’s Federal Tort Claims Act action arising from Larry D. Thompson’s death after a watercraft
collision with an underwater log on Lake Tenkiller. The court held that conversion of the Rule 12(b)(1)
motion to a Rule 56 motion was proper and that the discretionary function exception to the FTCA
barred the claim. The court granted the Government’s motion and dismissed the case.
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DISPOSITION dismissed

PROCEDURAL POSTURE The district court reviewed de novo a magistrate judge's report and
recommendation recommending conversion of the Government's Rule
12(b)(1) motion to a Rule 56 motion, granting the motion, and
dismissing the action with prejudice.

STANDARD OF REVIEW De novo review of the magistrate judge's report and recommendation;
conversion of the Rule 12(b)(1) motion was reviewed under the
governing Rule 12(d) and Rule 56 principles.

PRECEDENTIAL VALUE unknown
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Thompson, deceased v. United States of America
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subject matter jurisdiction motions to dismiss summary judgment civil procedure torts
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Federal Tort Claims Act sovereign immunity federal civil procedure

QUESTIONS PRESENTED

1. Whether the Government's Rule 12(b)(1) motion could properly be converted into a Rule 56 motion.

2. Whether the parties had adequate notice of and opportunity to respond to conversion of the motion to
summary judgment.

3. Whether the discretionary function exception to the Federal Tort Claims Act barred Plaintiff's claims.

4. Whether the challenged conduct involved an element of judgment or choice under the first prong of the
Berkovitz test.

5. Whether the challenged conduct was grounded in the kind of policy judgment protected by the
discretionary function exception under the second Berkovitz prong.

HOLDINGS

1. Conversion of the Government's Rule 12(b)(1) motion to a motion for summary judgment was proper
because the jurisdictional question was intertwined with the merits of the Federal Tort Claims Act claim
and both parties submitted materials beyond the pleadings.

2. The report and recommendation provided adequate notice because both parties had submitted substantial
material beyond the pleadings in connection with the motion, placing them on notice that the court could
treat the motion as one for summary judgment.

3. The discretionary function exception barred Plaintiff's claims because the Government's decisions
concerning whether and how to place navigational aids or buoys involved judgment or choice and were
grounded in policy considerations.

KEY QUOTATIONS

“The FTCA provides a limited waiver of sovereign immunity.”

“The existence of some mandatory language does not eliminate discretion when the broader goals sought to
be achieved necessarily involve an element of discretion.”

FACTUAL BACKGROUND

Larry Thompson was operating a watercraft on Lake Tenkiller for recreational or fishing purposes when the
watercraft struck an underwater log that Plaintiff alleged was hidden from passers-by. Plaintiff alleged that the
United States Army Corps of Engineers knew or should have known of the object but failed to remove it or warn
lake users. The action was brought under the Federal Tort Claims Act.

PROCEDURAL HISTORY



Plaintiff brought Federal Tort Claims Act claims arising from Larry Thompson's death after his watercraft struck
an underwater log in Lake Tenkiller. The Government moved to dismiss for lack of subject matter jurisdiction
under the discretionary function exception. After Plaintiff amended her complaint, the magistrate judge
recommended converting the motion to a motion for summary judgment, granting it, and dismissing the case
with prejudice. Following Plaintiff's objection, the district court conducted de novo review, adopted the report
and recommendation, granted the Government's motion, and dismissed the case.
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