SUPREME COURT OF NEVADA

Zhang v. Eighth Judicial District Court of State of Nevada

120 Nev. 1037 (2004) - Decided December 29, 2004

SUMMARY

The Nevada Supreme Court considered whether a real property purchase agreement made after the

seller repudiated an earlier agreement for a lower price was enforceable. The court held that the later

agreement was unsupported by consideration under the preexisting duty rule and did not effect a

novation. It issued a writ of mandamus directing the district court to reinstate the complaint and vacate

the order expunging the notice of lis pendens.
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Zhang petitioned for writs of mandamus and prohibition after the
district court dismissed her complaint under NRCP 12(b)(5), expunged
her notice of lis pendens, and denied leave to amend. The Supreme
Court reviewed the dismissal and expungement orders through

extraordinary writ jurisdiction.

On an NRCP 12(b)(5) motion, the court accepts all factual allegations
as true and draws all inferences in favor of the nonmoving party;
dismissal is proper only if it appears beyond a reasonable doubt that
the plaintiff could prove no set of facts entitling her to relief. On
mandamus review of a dismissal order, the Supreme Court determines

whether the district court manifestly abused its discretion.
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QUESTIONS PRESENTED

1.

2.

3.

Whether extraordinary writ review was appropriate despite the availability of a later appeal.

Whether the February 3 agreement, under which the seller demanded a higher price for performing his
obligations under the February 1 agreement, was supported by consideration and replaced the original

agreement through novation.

Whether the district court erred in dismissing Zhang's complaint under NRCP 12(b)(5).

4. Whether the district court erred in expunging Zhang's notice of lis pendens.

5.

Whether Zhang's requests for a writ of prohibition concerning factual issues and mandamus compelling

leave to amend remained justiciable after reinstatement of the complaint.

HOLDINGS

1.

Extraordinary writ review was appropriate because an appeal after final judgment would be inadequate

where the real property could be transferred before appellate review.

. A seller's promise to perform an existing contractual duty is not consideration for a buyer's promise to

pay more, so the February 3 agreement was unsupported by consideration and did not displace the

February 1 agreement.

. The February 3 agreement did not constitute a novation that replaced the February 1 agreement because

the parties remained the same and the new agreement was itself subject to the preexisting-duty rule.

. The district court manifestly abused its discretion by dismissing Zhang's complaint because the

complaint alleged a viable claim based on the February 1 agreement.

. The district court manifestly abused its discretion by expunging Zhang's notice of lis pendens because

her complaint alleged viable claims concerning real property.

KEY QUOTATIONS

“We conclude that such a modified agreement is not supported by consideration and is therefore
unenforceable.” (120 Nev. at 1037)

“This allegation demonstrates an actionable anticipatory breach of contract, which is a “clear, positive, and

unequivocal” repudiation of the duties arising under or imposed by agreement.” (120 Nev. at 1040)

“Consequently, in the context of NRCP 12(b)(5), we conclude that the February 3 agreement had no effect on
the February 1 agreement, and therefore, the district court manifestly abused its discretion in dismissing
Zhang’s complaint.” (120 Nev. at 1043)

FACTUAL BACKGROUND

Zhang agreed to purchase Sorichetti's Las Vegas home for $532,500 under a February 1, 2004 agreement. Two

days later, Sorichetti stated that he would not perform unless Zhang paid more, and the parties executed a second



agreement for $578,000 with some changed terms. Sorichetti later rescinded the transaction, prompting Zhang to

sue for enforcement of the original agreement and record a notice of lis pendens.
PROCEDURAL HISTORY

Zhang sued Sorichetti for damages, declaratory relief, and specific performance of an original real-property
purchase agreement. The district court concluded that a later agreement at a higher price novated the original
agreement, dismissed the complaint, expunged the lis pendens, and denied leave to amend. The Supreme Court
stayed the proceedings, granted mandamus relief directing reinstatement of the complaint and vacation of the

expungement order, and held the remaining writ requests moot.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The clerk was directed to issue a writ of mandamus directing the district court to reinstate Zhang's complaint and
vacate its order expunging the notice of lis pendens. The requests for a writ of prohibition and for an order

compelling leave to amend were rendered moot. The Supreme Court's stay was vacated.
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