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SUMMARY

The United States District Court for the Northern District of California denied Defendants’ motion to
compel arbitration and administrative motion for an evidentiary hearing in a putative class action
alleging violations of the Telephone Consumer Protection Act and Oklahoma Telephone Solicitation
Act. The court held that Super did not demonstrate that its online notice of terms of use was
reasonably conspicuous enough to establish contract formation under California law. Because the
motion was resolved without reliance on disputed facts, the court also denied the request for an
evidentiary hearing.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiffs brought Telephone Consumer Protection Act and Oklahoma
Telephone Solicitation Act claims against Defendants. Defendants
moved to compel arbitration and filed an administrative motion for an
evidentiary hearing.

STANDARD OF REVIEW On a motion to compel arbitration, the court determines whether a
valid agreement to arbitrate exists and whether the agreement
encompasses the dispute. When the existence of the arbitration
agreement is disputed, the court applies the summary-judgment
standard, considers evidence outside the pleadings, gives the opposing
party the benefit of reasonable doubts and inferences, and applies
state-law principles of contract interpretation.

PRECEDENTIAL VALUE unpublished district court order
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QUESTIONS PRESENTED

1. Whether the signup interface provided reasonably conspicuous notice of Super’s Terms of Use.

2. Whether a user’s entry of a phone number and interaction with the signup page manifested mutual assent
sufficient to form an agreement to arbitrate.

3. Whether an evidentiary hearing was required to resolve the motion to compel arbitration.

HOLDINGS

1. Super’s website and app did not provide reasonably conspicuous notice of the Terms of Use because the
hyperlink appeared in very small gray font on a white background, was placed at the bottom of the page,
and was not otherwise distinguished by bolding or contrasting color.

2. Super failed to carry its burden to show that a contract to arbitrate existed because the signup page did
not provide reasonably conspicuous notice of the Terms of Use.

3. An evidentiary hearing was unnecessary and was properly denied because the court resolved the motion
without relying on disputed facts.

KEY QUOTATIONS

“On a motion to compel arbitration, the Court’s role under the FAA is “limited to determining (1) whether a
valid agreement to arbitrate exists and, if it does, (2) whether the agreement encompasses the dispute at
issue.”” (at 3)

“To form a contract under California law, there must be “actual or constructive notice of the agreement” and
a “manifest[ation of] mutual assent.”” (at 4)

“Because Super has not shown that its website and app provided reasonably conspicuous notice of its terms
of service, Super has not carried its burden to show that a user entering a phone number on Super’s website
or app constitutes contract formation.” (at 5)

FACTUAL BACKGROUND

Super’s website and app required a new user to enter a phone number. At the bottom of the signup page, in small
gray font on a white background, the page stated: “By clicking ‘Send code’ you agree to our Super.com Terms of
Use.” The words “Super.com Terms of Use” were underlined and hyperlinked to a separate page containing an
arbitration agreement. The court found that the hyperlink was not otherwise distinguished by bolding,
contrasting color, or another design feature and was less prominent than other text on the page.

PROCEDURAL HISTORY



Amber Ferrell and Sara Schneider filed a putative class action on April 8, 2025, alleging that Defendants sent
text-message solicitations and commercial telephone calls to consumers on the National Do Not Call Registry.
Defendants moved to compel arbitration, and Plaintiffs opposed. Defendants also sought an evidentiary hearing
concerning arbitrability. The court denied both motions.
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