UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
FLORIDA

Victor Porfirio Baloa Diaz, et al. v. EDI Korta LLC, et al.

Baloa Diaz v. EDI Korta LL.C - No. 24-CV-20522-LEIBOWITZ/Elfenbein - Decided December 10, 2025

SUMMARY

This omnibus order addresses motions concerning expert-witness disclosures, exclusion of untimely
expert opinions, application of foreign law, and judicial notice in a copyright-infringement action. The
court grants Plaintiffs’ motion to exclude Defendants’ expert’s untimely non-damages opinions and

considers Defendants’ motion to strike Plaintiffs’ handwriting expert, along with related motions.
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DISPOSITION other

PROCEDURAL POSTURE Omnibus order resolving four referred pretrial motions in a copyright

and trademark dispute: a motion to exclude defense expert opinions, a
motion to strike plaintiffs’ handwriting expert, a motion to strike
plaintiffs’ Venezuelan-law declaration, and a request for judicial notice
of copyright-registration records.

STANDARD OF REVIEW The Court applied its broad discretion to manage its docket and expert
disclosures; Rule 37(c)(1)'s exclusion standard for untimely expert
disclosures; Rule 44.1's reasonable-notice standard for foreign law;

and Rule 201(b)'s judicial-notice standard.
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QUESTIONS PRESENTED

1. Whether defendants’ untimely affirmative, non-damages opinions in Leslie Zigel’s purported rebuttal

expert report should be excluded under Rules 26 and 37.

2. Whether plaintiffs’ late disclosure of handwriting expert F. Harley Norwitch was substantially justified
or harmless under Rule 37(c)(1).

3. Whether plaintiffs’ Venezuelan-law declaration had to be stricken for lack of timely notice under Rule
44.1.

4. Whether the Court could take judicial notice of public U.S. Copyright Office catalog entries for three

sound-recording registrations under Rule 201(b).

HOLDINGS

1. A party may not use a rebuttal expert disclosure to introduce untimely affirmative opinions addressing
liability rather than rebutting the opposing party’s expert opinions on the same subject. The non-
damages portions of Zigel’s report were subject to exclusion under Rules 26(a)(2) and 37(c)(1), and

were stricken.

2. Plaintiffs’ handwriting expert was properly excluded because the eleven-week delay in serving his report

was neither substantially justified nor harmless.

3. The Venezuelan-law declaration was not subject to striking because defendants had already raised
Venezuelan-law issues in their summary-judgment motion, thereby providing notice under Rule 44.1,

and Rule 44.1 does not impose Rule 26(a)(2)’s expert-disclosure deadlines.

4. The Court may take judicial notice of publicly recorded U.S. Copyright Office catalog entries to
establish the contents and public record of the registrations, without treating judicial notice as proof of
the truth of disputed underlying assertions.

KEY QUOTATIONS

“they cannot cloak otherwise untimely daffirmative opinions as “rebuttal” opinions.” (Section IIl.a)

“If the harmlessness analysis were as simple as Plaintiffs suggest, then the deadlines in the Scheduling Order
would be rendered meaningless.” (Section II1.b)

“Once Defendants raised these issues on summary judgment, Plaintiffs were not required to give notice of

their intention to likewise raise issues of Venezuelan law.” (Section III.c)

FACTUAL BACKGROUND

Plaintiffs allege that defendants copied plaintiffs’ Venezuelan musical compositions, lyrics, and sound recordings
into online music videos and streaming-platform uploads. Defendants disclosed attorney Leslie Zigel’s rebuttal
report after the deadline for affirmative expert reports, and the report included liability opinions concerning



copyright ownership, work-for-hire status, Venezuelan law, joint authorship, and the statute of limitations, in
addition to damages rebuttal opinions. Plaintiffs disclosed handwriting expert F. Harley Norwitch eleven weeks
after the expert-report deadline and after discovery closed, to address the authenticity of signatures on a
Venezuelan copyright application and a recording agreement. Plaintiffs also submitted a declaration from
Venezuelan-law attorney William Enrique Olivero Perez, while defendants sought judicial notice of three entries
in the U.S. Copyright Office’s public catalog.

PROCEDURAL HISTORY

Plaintiffs filed a Copyright Act complaint on February 9, 2024. After the Court recommended dismissal without
prejudice for pleading deficiencies, plaintiffs filed an amended complaint asserting direct, contributory, and
vicarious copyright-infringement claims; Korta Records filed trademark and unfair-competition counterclaims.
Following discovery, the parties filed the motions resolved by this order, which had been referred by District
Judge David S. Leibowitz.
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