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SUMMARY

The United States District Court for the Northern District of California denies HRB Digital LLC and
HRB Tax Group, Inc.’s motion to compel arbitration in a putative class action concerning the alleged
interception and disclosure of taxpayer information through tracking pixels. The court finds that the
plaintiffs assented to HRB’s Online Services Agreement but concludes that the arbitration provision is
procedurally and substantively unconscionable, focusing particularly on its mass-arbitration and
staged-bellwether procedures. The court therefore declines to compel arbitration.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved under the Federal Arbitration Act to compel
arbitration and stay the putative class action based on an arbitration
provision in HRB's Online Services Agreement. The court denied the
motion after determining that the arbitration agreement was
procedurally and substantively unconscionable and that
unconscionability permeated the agreement.

STANDARD OF REVIEW The court applied the Federal Arbitration Act's enforcement standard
and California contract-formation and unconscionability principles.
Defendants, as the parties seeking to compel arbitration, bore the
burden of proving the existence of a valid agreement by a
preponderance of the evidence; plaintiffs bore the burden of proving
unconscionability as a defense.
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QUESTIONS PRESENTED

1. Whether the court or an arbitrator should decide plaintiffs' unconscionability challenge when the
arbitration agreement contains no delegation provision.

2. Whether HRB's arbitration agreement is procedurally unconscionable under California law.

3. Whether the agreement's staged mass-arbitration process and statute-of-limitations tolling provisions are
substantively unconscionable.

4. Whether the unconscionable provisions can be severed or instead permeate the entire arbitration
agreement.

5. Whether defendants' motion to compel arbitration and stay the action should be granted.

HOLDINGS

1. When an arbitration agreement contains no clear and unmistakable delegation provision, the court, rather
than the arbitrator, decides threshold arbitrability issues including unconscionability.

2. The arbitration agreement was procedurally unconscionable to a sufficient degree because it was
presented as a nonnegotiable adhesion contract and imposed substantial surprise and oppression through
a lengthy, dense agreement, a burdensome opt-out, and an unexpected mass-arbitration scheme.

3. An arbitration opt-out provision is not categorically dispositive of procedural unconscionability; it is
only one factor in the analysis.

4. The staged bellwether and mass-arbitration provisions were substantively unconscionable because they
capped the number of arbitrations, barred later claimants from filing until earlier rounds were completed,
created potentially years-long delays, and provided no effective accountability or remedy for delay.

5. The agreement's statute-of-limitations tolling provisions were substantively unconscionable because
tolling depended on an undefined 'fully complete Notice,' allowed HRB to challenge tolling after
imposing delay, and provided claimants no comparable remedy or judicial-review mechanism.

6. The court refused to sever the unconscionable terms because unconscionability permeated the arbitration
agreement, rendering the entire arbitration clause unenforceable.

KEY QUOTATIONS

“The “final clause of § 2 . . . permits agreements to arbitrate to be invalidated by generally applicable
contract defenses, such as fraud, duress, or unconscionability.”” (at 5)

“In the absence of a delegation provision in an arbitration clause, the court — and not an arbitrator —
resolves Plaintiffs’ unconscionability challenges.” (at 7)



“Thus, the existence of an opt-out clause does not automatically render an arbitration agreement
procedurally conscionable; even if an agreement is not adhesive, it can still be found sufficiently surprise-
laden or oppressive to implicate procedural unconscionability.” (at 15-18)

“Because unconscionability permeates the entire arbitration agreement, severance would be an ineffective
half-measure or, potentially, a reward for bad faith corporate actors.” (at 28)

“For the foregoing reasons, the HRB Defendants’ motion to compel arbitration is DENIED.” (at 28)

FACTUAL BACKGROUND

Plaintiffs used HRB's online tax-preparation platform and accepted HRB's Online Services Agreement in
January 2024. They allege that HRB's use of Meta tracking pixels and Google analytics code disclosed
confidential taxpayer information without consent. The agreement required individual arbitration, imposed a
staged bellwether process when 25 or more similar claims involved coordinated counsel, and made tolling
dependent in part on submission of a fully complete notice of dispute. Plaintiffs' counsel sent 2,481 notices and
related tax-information consent forms, but HRB initially rejected the submissions as improper before later
accepting them while reserving its rights.

PROCEDURAL HISTORY

Plaintiffs filed a putative nationwide class action alleging that HRB unlawfully intercepted and disclosed
confidential taxpayer information to Meta and Google through tracking pixels and analytics code. Plaintiffs'
counsel sent HRB notices of dispute on behalf of approximately 2,481 claimants, and the parties disputed
whether those notices complied with the Online Services Agreement. HRB moved to compel arbitration and stay
the action; plaintiffs opposed on unconscionability and California-law grounds. The district court denied the
motion.
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