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SUMMARY

The Supreme Court of North Dakota affirmed dismissal of Dr. Brian Gale's appeal from a disciplinary

order issued by the North Dakota Board of Podiatric Medicine. The court held that Gale waived his

right to challenge the Board's factual findings by stipulating that independent reviewers' findings

would be binding and nonappealable. The disciplinary order revoked Gale's license, stayed revocation

during a five-year probationary period, limited his practice to non-operative care, and imposed

retraining and costs.
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Gale appealed from a district court judgment dismissing his appeal
from a North Dakota Board of Podiatric Medicine disciplinary order.

The Supreme Court of North Dakota affirmed the dismissal.

Whether a waiver existed was a question of law because the
circumstances were admitted or clearly established and reasonable
persons could draw only one conclusion. The court reviewed the

district court's conclusion that Gale waived his right to appeal.
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QUESTIONS PRESENTED

1. Whether Gale waived his right to challenge the Board's factual findings and the procedures used to reach

those findings.

2. Whether the district court properly dismissed Gale's appeal from the Board's disciplinary order.

HOLDINGS

1. A party to an administrative proceeding may waive the right to an appeal, and a stipulation expressly
providing that independent reviewers' factual findings are binding and nonappealable constitutes an

effective waiver.

2. Gale waived his right to challenge the Board members' findings of fact and related fact-finding

procedures; the district court therefore properly dismissed his appeal from the Board's disciplinary order.

KEY QUOTATIONS

“Waiver is a voluntary and intentional relinquishment of a known existing advantage, right, privilege, claim,
or benefit.” (1 14)

“Once the right is waived, the right or privilege is gone forever, and the waiver cannot be extracted, recalled,
or expunged.” (1 14)

FACTUAL BACKGROUND

Gale, a North Dakota podiatrist, was the subject of a formal disciplinary complaint concerning his treatment of
five patients and alleged violations of North Dakota law governing podiatric discipline. He twice agreed in
writing to waive an administrative hearing and to make the independent reviewers' factual findings binding and
nonappealable. After review by four Board members, the Board found that Gale had failed to properly treat and
care for the patients and imposed license revocation stayed for five years, practice restrictions, retraining, and
fees and costs.

PROCEDURAL HISTORY

The Board imposed discipline after Gale entered agreements waiving an administrative hearing and agreeing that
independent reviewers' factual findings would be binding and nonappealable. The Board revoked Gale's license,
stayed the revocation during a five-year probationary period, limited his practice to nonoperative care, ordered
retraining, and assessed fees and costs. Gale appealed to district court, which dismissed the appeal on waiver
grounds and alternatively concluded the evidentiary record supported the Board's decision; the Supreme Court

affirmed.
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