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SUMMARY

The Supreme Court of Appeals of West Virginia reversed an order requiring the euthanization of
Tinkerbell, a pit bull terrier owned by Michael and Kim Blatt, after the dog bit a child. The court held
that a court may order destruction of a dog under West Virginia Code § 19-20-20 without first
convicting the owner, but must find satisfactory proof that the dog is dangerous, vicious, or habitually
bites or attacks. The court further held that a court may not rely solely on a judicially noticed, breed-
specific presumption that pit bull dogs are inherently vicious.
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PROCEDURAL POSTURE The Blatts appealed the Wayne County Circuit Court's order directing
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QUESTIONS PRESENTED

1. Whether a circuit court may conduct a dog-destruction hearing under West Virginia Code section 19-20-
20 after acquitting the dog's owners of the related criminal charge.

2. Whether the destruction hearing violated the state or federal constitutional prohibitions against double
jeopardy.

3. Whether a court may take judicial notice of, or judicially create, a breed-specific presumption that pit
bull dogs are vicious or dangerous under section 19-20-20.

4. Whether the evidence established satisfactory proof that Tinkerbell was vicious, dangerous, or in the
habit of biting or attacking persons or animals so as to justify her destruction.

HOLDINGS

1. A conviction for violating section 19-20-20 is not a prerequisite to a separate destruction proceeding. A
court may order destruction if it finds satisfactory proof that the dog is dangerous, vicious, or in the habit
of biting or attacking persons or other animals, even without finding beyond a reasonable doubt that the
owner committed the crime.

2. The separate destruction hearing did not violate the Double Jeopardy Clause of the West Virginia or
United States Constitutions because it did not place the Blatts in jeopardy of life or liberty for the same
criminal offense after their acquittal.

3. A court may not take judicial notice of, or create, a breed-specific presumption that pit bull breeds are
vicious, dangerous, aggressive, a public health hazard, or unpredictable under section 19-20-20. The
evidence, absent that presumption, did not provide satisfactory proof that Tinkerbell was vicious,
dangerous, or in the habit of biting or attacking persons or animals.

KEY QUOTATIONS

“Because extensive debate exists over whether scientific evidence and social concerns justify breed-specific
presumptions, we conclude that courts may not, upon judicial notice, rely solely upon a breed-specific
presumption in ordering the destruction of a dog pursuant to W. Va. Code § 19-20-20.” (235 W. Va. at 489)

“However, the magistrate or circuit court need not determine that a crime has been committed pursuant to W.
Va. Code § 19-20-20 (1981) to proceed, at its discretion, to order the destruction of a dog pursuant to that
statute.” (235 W. Va. at 497)

“By adding language to a statute omitted by the Legislature, the judiciary acts as a “superlegislature,” which
is prohibited by the Constitution of West Virginia.” (235 W. Va. at 500)

“Thus, a circuit court or magistrate is limited to considering a dog’s past behavior in determining whether
that dog poses a risk of future harm to the public such that the risk warrants exercising the State’s police
power to destroy the dog.” (235 W. Va. at 503)



“The facts do not establish satisfactory proof that Tinkerbell exhibited behavior outside that which might be
expected of a dog during play.” (235 W. Va. at 506)

FACTUAL BACKGROUND

Tinkerbell, a two-year-old pit bull terrier or pit bull mix owned by the Blatts, bit an eight-year-old child once
while the dog and child were apparently attempting to retrieve the same ball during play. The child received
fourteen stitches, but testimony showed that Tinkerbell had previously exhibited a mild, playful demeanor, had
not previously shown aggression, and retreated immediately after the bite. The circuit court acquitted the Blatts
of knowingly harboring a vicious dog but ordered Tinkerbell destroyed after judicially presuming that pit bull
breeds are inherently vicious and dangerous.

PROCEDURAL HISTORY

The State charged Michael and Kim Blatt with knowingly owning, keeping, or harboring a vicious or dangerous
dog. After a June 17, 2014 bench trial, the circuit court found the Blatts not guilty because the State had not
proved beyond a reasonable doubt that they knew the dog was vicious. The court nevertheless conducted a
separate destruction hearing and ordered Tinkerbell euthanized on July 7, 2014, based largely on a breed-specific
presumption and the dog's single bite of a child. The Blatts appealed, and the Supreme Court of Appeals reversed
the destruction order.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The circuit court's July 7, 2014 destruction order was reversed. The Clerk was directed to issue the mandate
forthwith; no further remand instructions were stated.
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