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SUMMARY

The Supreme Court of Virginia held that Code § 56-49.01 authorizes foreign natural gas companies
doing business in Virginia to enter private property for surveys and related examinations. The court
rejected the landowner's constitutional challenge to the entry-for-survey privilege and affirmed the
circuit court's judgment. The court also held that an argument under Article IX, § 5 of the Virginia
Constitution was waived because it was not properly presented below or in the opening appellate brief.
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QUESTIONS PRESENTED

1. Whether Code § 56-49.01 authorizes a foreign natural-gas company doing business in Virginia to enter
private property without the owner's written permission to conduct preliminary surveys and related
examinations.

2. Whether Palmer's argument under Article IX, § 5 of the Constitution of Virginia was preserved for
appellate review.

3. Whether Code § 56-49.01 violates Article I, § 11 of the Constitution of Virginia by infringing a
fundamental right to exclude others from private property.

HOLDINGS

1. Code § 56-49.01 applies to foreign natural-gas companies that do business in Virginia and meet the
federal definition of a natural-gas company, including ACP.

2. Palmer waived her Article IX, § 5 argument because she did not present it to the circuit court and did not
adequately argue it in her opening appellate brief; merely citing the constitutional provision and
developing the argument for the first time in a reply brief was insufficient.

3. Code § 56-49.01 does not violate Article I, § 11 because Palmer's fundamental property rights do not
include an absolute right to exclude ACP from conducting authorized preliminary surveys.

KEY QUOTATIONS

“Accordingly, by its plain language, Code § 56-49.01 applies to foreign natural gas companies as defined by
15 U.S.C. § 717a(6) that do business in Virginia, including ACP.” (at 4)

“In sum, Palmer’s right to exclude others is not absolute.” (at 8)

“In other words, the amendment did not add any sticks to Palmer’s bundle of property rights that did not
already exist.” (at 10)

FACTUAL BACKGROUND

Atlantic Coast Pipeline, LLC, a Delaware public service company engaged in interstate natural-gas
transportation, was pursuing FERC approval to construct a pipeline through Virginia. Hazel Palmer owned
property along a proposed route. After Palmer refused ACP permission to conduct preliminary surveys, ACP
gave notice of intent to enter under Code § 56-49.01 and filed a declaratory-judgment petition when Palmer
continued to deny access.

PROCEDURAL HISTORY

ACP sought permission to enter Palmer's property for preliminary surveys connected with its FERC approval
process. After Palmer refused, ACP provided statutory notice and filed a petition for declaratory judgment. The
Augusta County Circuit Court overruled Palmer's plea in bar and demurrer, concluding that Code § 56-49.01
applied to ACP and that Palmer had no constitutionally protected right to exclude an authorized utility from
entering for survey purposes. The Supreme Court of Virginia granted Palmer's appeal and affirmed.
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