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SUMMARY

The New Hampshire Supreme Court affirmed Paul Berry’s convictions for aggravated felonious

sexual assault and misdemeanor sexual assault. The court held that evidence of Berry’s prior physical

abuse of the victim was admissible under New Hampshire Rule of Evidence 404(b) to explain her

delayed reporting and assess credibility. The court also upheld the exclusion of defense witnesses’

reputation testimony because the witnesses lacked a sufficiently reliable foundation.
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affirmed

After a jury trial in the Superior Court, the defendant was convicted of
seventeen counts of aggravated felonious sexual assault and four
counts of misdemeanor sexual assault. He appealed, challenging the
admission of prior physical-abuse evidence and the exclusion of two
defense witnesses offering reputation testimony concerning the

victim's truthfulness.

The court reviewed the admission of the other-bad-acts evidence for
legal correctness under Rule 404(b), and reviewed the exclusion of
reputation evidence under the unsustainable exercise of discretion

standard.
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QUESTIONS PRESENTED

1. Whether evidence that the defendant physically abused and threatened the victim was admissible under
New Hampshire Rule of Evidence 404(b), even though the trial court analyzed it under Rules 401, 402,
and 403 rather than expressly applying Rule 404(b).

2. Whether the trial court properly excluded two witnesses' reputation testimony concerning the victim's
truthfulness because the defendant failed to establish a reliable foundation under New Hampshire Rule
of Evidence 608(a).

HOLDINGS

1. Evidence of the defendant's physical abuse and threats toward the victim was admissible under New
Hampshire Rule of Evidence 404(b) for the non-propensity purpose of explaining the victim's fear and

delay in reporting the alleged sexual assaults.

2. The trial court properly excluded the two witnesses' testimony about the victim's reputation for
truthfulness because the defendant failed to lay a reliable foundation under New Hampshire Rule of
Evidence 608(a).

KEY QUOTATIONS

“Evidence of other bad acts is admissible when: (1) it is relevant for a purpose other than to prove the
defendant’s character or disposition; (2) there is clear proof that the defendant committed the acts; and (3)

the prejudice to the defendant does not substantially outweigh the probative value of the evidence.” (91)

“The party seeking to introduce such evidence must establish “that the reputation witness possesses a

sufficient basis of knowledge such that the reputation evidence may be considered to be reliable.”” (93)

FACTUAL BACKGROUND

The defendant adopted Holly, his wife's daughter, and allegedly sexually assaulted her repeatedly from 1983 to
1989. The assaults ended when Holly was ten and the defendant moved out; Holly reported them to police
approximately seven years later. The State introduced evidence that the defendant physically abused and
threatened Holly during the period of the sexual assaults to explain her fear, lack of resistance, and delay in
reporting. The defendant also sought to call two witnesses regarding Holly's reputation for untruthfulness, but

their knowledge was based on a small group of children and parents and dated from when Holly was a child.

PROCEDURAL HISTORY

The Superior Court admitted evidence that the defendant had physically abused the victim under New
Hampshire Rules of Evidence 401, 402, and 403, gave limiting instructions, and barred two witnesses from
testifying about the victim's reputation for truthfulness because their foundation was unreliable. The Supreme
Court of New Hampshire affirmed the convictions, holding that the physical-abuse evidence was admissible
under Rule 404(b) despite the trial court's failure to expressly conduct a Rule 404(b) analysis and that exclusion

of the reputation evidence was within the trial court's discretion.
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