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SUMMARY

The Appellate Division, Fourth Department, held that a certificate of relief from disabilities did not
require dismissal of petitions seeking to remove Suzette Bonerb as co-guardian and co-trustee. The
court concluded that removal without a hearing was improper because disputed facts, including
disclosures made during appointment applications and advice from counsel, required credibility
determinations. The decree was modified and the matter remitted to Surrogate's Court for further

proceedings.
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QUESTIONS PRESENTED

1. Whether the issuance of a certificate of relief from disabilities required dismissal of the petitions seeking
removal of Suzette Bonerb as co-guardian and co-trustee.

2. Whether the collateral-estoppel defense was preserved for appellate review.

3. Whether Surrogate's Court could remove Suzette Bonerb summarily under SCPA 719 without

conducting a hearing where the parties disputed facts and mitigating circumstances.

HOLDINGS

1. The issuance of a certificate of relief from disabilities did not require dismissal of the petitions. The
certificate prevented automatic revocation but did not prevent the Surrogate from exercising discretion
to revoke the fiduciary appointments.

2. The collateral-estoppel contention was not preserved because it was not raised in respondent's motions

and therefore was not properly before the appellate court.

3. The Surrogate erred by granting the petitions and removing Suzette Bonerb without a hearing. Summary
removal under SCPA 719 is permissible only when the misconduct is established by undisputed facts or

concessions, or when the fiduciary's in-court conduct establishes the relevant facts.

KEY QUOTATIONS

“Thus, the certificate does not prevent the Surrogate "from revoking [respondent's appointments] in the
exercise of its discretion (see Correction Law § 701 [3]); it merely preclude[s] the automatic revocation of"

those appointments” ([*1])

“The Surrogate may remove without a hearing only where the misconduct is established by undisputed facts
or concessions [or] where the fiduciary's in-court conduct causes such facts to be within the court's
knowledge” ([*2])

“revoking a fiduciary's letters . . . pursuant to SCPA 719 will constitute an abuse of discretion 'where the facts
are disputed, where conflicting inferences may be drawn therefrom, . . . or where there are claimed mitigating

facts that, if established, would render summary removal an inappropriate remedy'” ([*2])

FACTUAL BACKGROUND



James J. Bonerb and Suzette Bonerb had previously been appointed co-guardians of their adult child, Whitney
Bonerb, and co-trustees of Whitney's supplemental needs trust. James petitioned to remove Suzette based on her
alleged ineligibility under SCPA 711 because she had been convicted of a felony. Suzette conceded the
conviction but asserted that she disclosed it in her applications, had obtained a certificate of relief from

disabilities, and had been advised by counsel that she was eligible for appointment.

PROCEDURAL HISTORY

James J. Bonerb commenced proceedings seeking to remove Suzette Bonerb as co-guardian of Whitney Bonerb
and co-trustee of the Whitney Bonerb Credit Shelter Supplemental Needs Trust, alleging that she was ineligible
under SCPA 711. Suzette Bonerb moved, among other things, to dismiss the petitions. Surrogate's Court denied
the motions and granted the petitions without conducting a hearing. The Appellate Division modified the decree,

vacated the removal provisions, and remitted for further proceedings.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Surrogate's Court, Erie County, must conduct further proceedings, including a credibility determination
concerning whether Suzette Bonerb disclosed her felony conviction and was advised by counsel that she was
eligible for appointment, and then exercise its discretion regarding whether she should be removed from her

fiduciary appointments.
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