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SUMMARY

The Nebraska Supreme Court considers the termination of Lorena D.'s parental rights to Aaron D.

based solely on the statutory ground that Aaron had been in out-of-home placement for 15 of the most

recent 22 months. The court examines whether clear and convincing evidence established that

termination was in Aaron's best interests, focusing on the evidentiary weight of hearsay testimony, the

mother's progress under the reunification plan, and the child's relationships with family members. The

opinion also addresses related constitutional, evidentiary, jurisdictional, and Vienna Convention

arguments.
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Lorena D. appealed a county court order, entered in its capacity as a
juvenile court, terminating her parental rights under Neb. Rev. Stat. §
43-292(7).

In an appeal from an order terminating parental rights, the Nebraska
Supreme Court conducts a trial de novo on the record, disregarding
impermissible or improper evidence, and determines whether clear and
convincing evidence justifies termination under the Nebraska Juvenile
Code.
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QUESTIONS PRESENTED

1. Whether clear and convincing evidence established that termination of Lorena D.'s parental rights was in
Aaron D.'s best interests when the State proceeded solely under Neb. Rev. Stat. § 43-292(7).

2. Whether the record contained sufficient evidence to assess Lorena's alleged noncompliance with

rehabilitation and case-plan requirements.

3. Whether the State's failure to notify the Mexican consulate under the Vienna Convention deprived the
juvenile court of jurisdiction.

HOLDINGS

1. The State failed to prove by clear and convincing evidence that termination of Lorena D.'s parental
rights was in Aaron's best interests, so the termination order had to be reversed.

2. The State could not rely on Lorena's alleged noncompliance with rehabilitation requirements as clear
and convincing evidence supporting termination because the record did not contain the dispositional

orders or sufficient evidence establishing the court-ordered plan and the reasonableness of its
requirements.

3. The court did not decide whether consular notification under the Vienna Convention was jurisdictional
because the record contained no evidence showing whether the State had notified the Mexican consulate.
KEY QUOTATIONS

“Section § 43-292(7) operates mechanically and, unlike the other subsections of the statute, does not require

the State to adduce evidence of any specific fault on the part of a parent.” (at 257)

“The standard for proving that termination of parental rights is in a juvenile's best interests is clear and
convincing evidence, and the evidence in this record is, simply stated, neither clear nor convincing.” (at 257)

“The State cannot prove that termination of parental rights is in a child's best interests by implementing an

unreasonable rehabilitative plan” (at 257)

“The judgment of the county court is reversed.” (at 257)

FACTUAL BACKGROUND

Aaron D. was removed from Lorena D.'s residence in May 2002 after a report that he had inappropriately
touched his younger sister. He was adjudicated under the Nebraska Juvenile Code and placed in treatment and
agency-based foster care. The State relied solely on the statutory ground that Aaron had been in out-of-home
placement for 15 of the most recent 22 months, but the record showed that Lorena had made some progress with

parenting skills and that expert testimony indicated termination could harm Aaron's relationship with Lorena and



his siblings. Much of the State's evidence concerning Aaron's circumstances and Lorena's parenting was

presented through a caseworker who relied on reports from people who did not testify.

PROCEDURAL HISTORY

Aaron D. was adjudicated under Neb. Rev. Stat. § 43-247(3)(b) after being removed from Lorena's home. The
State later petitioned to terminate Lorena's parental rights solely on the ground that Aaron had been in out-of-
home placement for 15 or more of the most recent 22 months. The county court terminated her parental rights,

and the Nebraska Supreme Court reversed after conducting a trial de novo on the record.

DISPOSITION

reversed
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