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SUMMARY

The Supreme Court of Florida held that an incarcerated defendant's "usual place of abode" for
purposes of substituted service under section 48.031(1)(a), Florida Statutes (1997), is the prison where
the defendant is actually living at the time of service. Because service on Gerald Shurman's wife at
their former marital residence was invalid, the court quashed the Fifth District's decision and

remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether an incarcerated defendant's usual place of abode under section 48.031(1)(a), Florida Statutes
(1997), is the prison where the defendant is actually living at the time of service or the former marital

residence where the defendant's family continues to reside.

2. Whether substituted service on the defendant's wife at the former marital residence was valid and

conferred jurisdiction over the defendant.

HOLDINGS

1. For purposes of substituted service under section 48.031(1)(a), Florida Statutes (1997), a person's usual
place of abode is the place where the person is actually living at the time of service. For an incarcerated
defendant, that place is the prison, not the defendant's former residence where family members continue

to live.

2. Because Shurman was not served at his usual place of abode, substituted service was invalid and the

foreclosure judgment as to his interest could not stand.

KEY QUOTATIONS

“In sum, we adhere to Heffernan and reaffirm that for purposes of substituted service one's "usual place of

abode" is where the person is actually living at the time of service.” (at 956)

“Thus, Shurman was not properly served at his usual place of abode as required under section 48.031(1)(a),
Florida Statutes (1997).” (at 956)

FACTUAL BACKGROUND

Gerald Shurman was incarcerated in state prison in May 1997. Atlantic Mortgage filed a mortgage foreclosure
action against him in March 1998 and served process by leaving it with his wife at their former marital
residence, where she continued to live. A default, final summary judgment of foreclosure, and foreclosure sale
followed. Shurman moved to set aside the judgment, arguing that he had not been properly served because he

was actually living in prison when service occurred.

PROCEDURAL HISTORY

Atlantic commenced a mortgage foreclosure action against Shurman while he was incarcerated. After substituted
service was made on his wife at the marital residence, a default and final summary judgment of foreclosure were
entered, and the property was sold. The trial court denied Shurman's motion to set aside the judgment, and the
Fifth District affirmed. The Florida Supreme Court accepted review because the decision expressly and directly

conflicted with State ex rel. Merritt v. Heffernan, then quashed the district court's decision and remanded.

DISPOSITION

quashed



REMAND INSTRUCTIONS

Remanded to the district court of appeal for further proceedings consistent with the opinion.
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