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SUMMARY

The Supreme Court of New Hampshire reviewed a challenge to the constitutionality of RSA 262:23,

which permits home confinement for certain habitual-offender sentences where the applicable county

correctional facility has a home confinement program. The court held that the statute did not violate

equal protection under either the New Hampshire or United States Constitution, reversed the trial

court's constitutional ruling, and affirmed the defendant's sentence.
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The defendant appealed her sentencing order, and the State cross-
appealed the superior court's ruling that RSA 262:23 violated the
Equal Protection Clause of the New Hampshire Constitution. The

State's cross-appeal was treated as a petition for writ of certiorari.

The constitutional validity of a statute is reviewed de novo. Under the
State Constitution's Equal Protection Clause, absent infringement of a
fundamental or important substantive right or application of a
recognized suspect classification, the court applies rational-basis
review. On certiorari, the court reviews whether another tribunal acted
illegally, exceeded its jurisdiction or authority, violated the law, or

exercised discretion unsustainably, arbitrarily, or capriciously.
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QUESTIONS PRESENTED

1. Whether RSA 262:23, which permits home confinement only where the applicable county correctional
facility has a home-confinement program, violates the Equal Protection Clause of the New Hampshire

Constitution.
2. Whether the same statutory classification violates the Federal Equal Protection Clause.

3. Whether the defendant was eligible for home confinement for concurrent sentences arising from two

habitual-offender violations.

HOLDINGS

1. RSA 262:23, 1, does not violate the New Hampshire Constitution's Equal Protection Clause because
allowing each county to determine whether to establish a home-confinement program is rationally
related to conceivable legitimate governmental interests, including cost-benefit evaluation and

correctional-cost savings.

2. RSA 262:23, 1, does not violate the Federal Equal Protection Clause under the same rational-basis

analysis applied under the New Hampshire Constitution.

3. The court did not decide whether RSA 262:23 permits home confinement for a defendant sentenced on
two concurrent habitual-offender violations; it assumed, without deciding, that the defendant was

eligible and resolved the appeal on the constitutional issue.

KEY QUOTATIONS

“We conclude that it is not inconceivable that the legislature could have intended to allow each county to
undertake a separate cost-benefit analysis with respect to a home confinement program. We also cannot

conclude that such a purpose is irrational.” (at 350)

“Here, the defendant is treated no differently than any other defendant convicted in Hillsborough County of
violating RSA 262:23, I, for no such defendant is eligible for home confinement.” (at 351)

FACTUAL BACKGROUND

Chrisicos was indicted for driving while deemed a habitual offender on August 15, 2006, and was indicted for a
second violation on November 21, 2006. She pleaded guilty to both charges under a capped plea agreement and
sought a House of Corrections sentence with deferred execution and electronic monitoring or home arrest.
Because Hillsborough County lacked a home-confinement program, the superior court imposed concurrent

twelve-month stand-committed sentences and ruled that RSA 262:23 was facially unconstitutional.
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Chrisicos pleaded guilty to two habitual-offender driving violations under RSA 262:23 pursuant to a capped plea
agreement. The Superior Court sentenced her to concurrent twelve-month terms in the House of Corrections and
ruled that RSA 262:23 was facially unconstitutional, although it concluded that she was not eligible for home
confinement on the second indictment. The Supreme Court of New Hampshire accepted the State's certiorari

petition, reversed the constitutional ruling, and affirmed the sentence.
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REMAND INSTRUCTIONS

The opinion states that the trial court's constitutional ruling is reversed and the defendant's sentence is affirmed

consistent with State v. Campbell. No additional remand instructions are specified.
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