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SUMMARY

The Supreme Court of Florida reviewed consolidated appeals from Florida Public Service
Commission orders concerning the City of Vero Beach’s authority and obligation to continue
providing electric service in portions of unincorporated Indian River County after expiration of its
franchise agreement with the County. The court held that the City had standing to seek a declaratory
statement, that the Commission acted within its exclusive and superior jurisdiction over utility service
territories, and that the declaration did not transfer County property rights or improperly affect
franchise fees. The court affirmed both Commission orders.
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PROCEDURAL POSTURE The County directly appealed two Florida Public Service Commission
orders. One order granted a declaratory statement sought by the City
of Vero Beach concerning its continuing obligation to provide electric
service under PSC territorial orders after expiration of the County
franchise agreement; the other denied the County's own petition for
declaratory statement.

STANDARD OF REVIEW An appellate court may reverse an agency declaratory statement only
if the agency's interpretation of law is clearly erroneous. PSC orders
carry a statutory presumption that they were made within the
Commission's jurisdiction and powers and are reasonable and just; the
challenger bears the burden of showing a departure from the essential
requirements of law. The Court approves PSC findings and
conclusions supported by competent substantial evidence and not



clearly erroneous, and gives great deference to an agency's
interpretation of a statute it is charged with enforcing.

PRECEDENTIAL VALUE Published Florida Supreme Court majority opinion; precedential.

PARTIES Board of County Commissioners, Indian River County, Florida v. Art
Graham, etc., Florida Public Service Commission, City of Vero Beach

TOPICS

judicial review of agency action agency adjudication public utilities municipal law

statutory interpretation

PRACTICE AREAS

administrative law public utilities municipal law appellate procedure statutory interpretation

QUESTIONS PRESENTED

1. Whether the City had standing as a substantially affected person to seek a PSC declaratory statement
concerning the applicability of PSC territorial orders after expiration of the County franchise agreement.

2. Whether the PSC had authority to declare that the City retained the right and obligation to provide
electric service in its PSC-approved territory after expiration of the franchise agreement.

3. Whether the PSC's declaration impermissibly stripped the County of property rights or granted those
rights to the City.

4. Whether the PSC's declaration violated section 366.13, Florida Statutes, by affecting a municipal tax or
franchise fee.

5. Whether the County was entitled to relief from the PSC's denial of its own petition for declaratory
statement.

HOLDINGS

1. The City had standing to request a declaratory statement because it was an electric utility subject to PSC
regulation and a party to PSC territorial orders that the County had indicated it would treat as invalid
after expiration of the franchise agreement.

2. The PSC acted within its exclusive and superior statutory jurisdiction when it declared that the City had
the right and obligation to continue providing electric service in the territory described in the PSC
territorial orders after expiration of the franchise agreement.

3. The PSC's declaration did not impermissibly strip the County of property rights or grant those rights to
the City.

4. The PSC's declaration did not violate section 366.13, Florida Statutes, because it did not prevent the
County from receiving remuneration for the City's use of County property.



5. The PSC properly denied the County's petition because it failed to satisfy the applicable statutory
requirements for issuance of a declaratory statement.

KEY QUOTATIONS

“As the entity the Florida Legislature vested with “exclusive and superior” jurisdiction under section 366.04,
Florida Statutes, to (among other things) determine “which utility has the right and the obligation to serve a
particular geographical area,” Fla. Admin. Code R. 25-6.0439 (2015), the PSC’s declaration was within its
jurisdiction and powers.” (191 So. 3d at 894)

“Accordingly, we affirm. It is so ordered.” (191 So. 3d at 899)

FACTUAL BACKGROUND

Indian River County and the City of Vero Beach had a franchise agreement giving the City the exclusive right to
use County property to construct, maintain, and operate an electric system in unincorporated County areas; the
agreement was set to expire in 2017 and did not contain a buy-out clause or specify the parties' post-expiration
rights. Before and after the franchise agreement, the PSC issued territorial orders recognizing the City's and
Florida Power and Light Company's rights and obligations to serve specified areas. The County took the position
that the PSC territorial orders would become invalid or voidable within the franchise area when the franchise
expired, while the City asserted that it remained obligated and entitled to serve those areas under the PSC orders.

PROCEDURAL HISTORY

The County and City were parties to a franchise agreement granting the City rights to use County property to
operate an electric system in unincorporated areas, but the agreement was scheduled to expire in 2017 and the
County declined renewal. The County petitioned the PSC for declarations concerning the effect of expiration on
PSC territorial orders, while the City separately sought a declaration that it could continue serving its PSC-
approved territory. The PSC denied the County's petition and declared that the City had the right and obligation
to continue service under the territorial orders. The County appealed both orders, and the Supreme Court of
Florida consolidated the appeals and affirmed.
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