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SUMMARY

The Texas Twelfth Court of Appeals conditionally granted mandamus relief to McBride Operating,
LLC, challenging the denial of its Texas Rule of Civil Procedure 91a motion to dismiss. The court
addressed the timeliness and scope of the motion and concluded that the real parties in interest’s
claims for injunctive relief and damages under the Texas Natural Resources Code were unripe because
McBride had not obtained a permit to construct or operate the proposed waste-disposal facility. The
opinion also discusses the requirements for mandamus relief and the availability of pre-injury
injunctive relief.
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STANDARD OF REVIEW The merits of a Rule 91a ruling are reviewed de novo. The court
reviews only the pleadings and permissible pleading exhibits,
construes the pleadings liberally in favor of the plaintiff, accepts
pleaded facts as true, and determines whether the cause of action has a
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QUESTIONS PRESENTED

1. Whether mandamus relief was appropriate from the denial of McBride's Rule 91a motion to dismiss and
motion to dissolve the temporary injunction.

2. Whether the plaintiffs' claims for injunctive and statutory relief were unripe because they depended on
McBride obtaining a permit and undertaking future construction and operation of the proposed waste
disposal facility.

3. Whether McBride's Rule 91a motion was timely and sufficiently identified the claims challenged under
Rule 91a.

HOLDINGS

1. McBride's Rule 91a motion was timely because the amended petition was the first pleading containing
the challenged Natural Resources Code claim, and the motion was filed within sixty days after service of
that petition. The motion also sufficiently challenged the collective viability of the plaintiffs' remaining
claims even though it did not expressly name the Natural Resources Code.

2. The plaintiffs' claims were not ripe because they depended on contingent future events—McBride
obtaining a permit and then constructing and operating the proposed waste disposal facility—and the
plaintiffs had not alleged a concrete injury or actual interference that had already occurred.

3. Mandamus relief was appropriate because the trial court clearly abused its discretion by denying the
Rule 91a motion and motion to dissolve the temporary injunction, and McBride lacked an adequate
remedy by appeal.

KEY QUOTATIONS

“Under the ripeness doctrine, we consider whether, at the time a lawsuit is filed, the facts are sufficiently
developed so that an injury has occurred or is likely to occur, rather than being contingent or remote.” (8)

“Accordingly, we conclude that the RPIs’ claims are not ripe for judicial review and, consequently, they are
not entitled to the relief sought.” (12)

“Having determined that Respondent abused his discretion by denying McBride’s Rule 91a motion to dismiss,
we conditionally grant McBride’s petition for writ of mandamus.” (13)



FACTUAL BACKGROUND

The real parties in interest owned land adjoining McBride's property and alleged that McBride's proposed
commercial waste disposal facility could harm their land, cattle operation, groundwater, and other water sources.
McBride had applied to the Texas Railroad Commission for a permit, but the Commission denied the
application, and McBride's appeal remained pending. The plaintiffs sought injunctive and statutory relief based
principally on anticipated harm if McBride ultimately obtained a permit and constructed and operated the
facility. No permit had issued, and McBride had not begun constructing or operating the facility.

PROCEDURAL HISTORY

Terry Allen, Jan Allen, and Cypress Creek Farms, LLC sued McBride Operating, LLC and others concerning a
proposed commercial waste disposal facility. After the plaintiffs amended their petition to assert a Texas Natural
Resources Code claim and seek injunctive and statutory relief against McBride, McBride filed a Rule 91a
motion to dismiss and motion to dissolve the temporary injunction. The 273rd District Court of Shelby County
denied the motions, and McBride sought mandamus relief. The court of appeals conditionally granted the writ
and directed the trial court to vacate its denial, grant the motion to dismiss, dissolve the temporary injunction,
and dismiss the case.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The trial judge was directed to vacate the August 18, 2022 order denying McBride's motions and instead issue an
order granting the Rule 91a motion to dismiss, dissolving the temporary injunction, and dismissing the case. The
writ would issue only if the trial court failed to comply within ten days and was required to provide a certified
copy of the compliance order.
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