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SUMMARY

The District of Columbia Court of Appeals considered whether a prosecutor’s closing argument

improperly invited the jury to infer that the defendant was guilty of the charged firearm offenses

because of his prior conviction. The court held that the comment was improper propensity argument,

but concluded that it did not substantially prejudice the defendant in light of the circumstances and

strength of the government’s case. The court affirmed the convictions.
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Lucas appealed his jury convictions in the Superior Court of the
District of Columbia, arguing that the prosecutor made an improper
propensity argument during rebuttal closing and that the trial court
erred by failing to give a limiting or curative instruction or grant a

mistrial.

The legal propriety of a prosecutor's argument is reviewed de novo;
regulation of closing argument and the response to improper
comments are reviewed for abuse of discretion. Because the objection
was preserved, prejudice was reviewed under the harmless-error
standard, with the government bearing the burden of showing that the

verdict was not substantially swayed by the improper comment.

Published opinion; precedential authority of the District of Columbia

Court of Appeals.
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QUESTIONS PRESENTED

1. Whether the prosecutor's rebuttal statement that Lucas had the gun 'just like he had that prior conviction'

was an improper propensity argument.

2. Whether the trial court erred by overruling the objection and failing to give a limiting or curative

instruction concerning the prior conviction.

3. Whether the improper comment and instructional omission substantially prejudiced Lucas and required

reversal or a mistrial.

HOLDINGS

1. The prosecutor's statement equating Lucas's possession of the gun with his prior conviction could
reasonably be understood by jurors as an invitation to infer that Lucas possessed the gun because he had

committed a prior crime. The statement was therefore improper propensity argument.

2. The objection to the prosecutor's comment was well founded and should have been sustained. The trial
court also failed to provide the ordinarily required strong, unambiguous instruction limiting the jury's

use of the prior-conviction evidence.

3. The error was harmless because the government demonstrated that the prosecutor's single comment did

not substantially sway the jury, and the court retained sufficient confidence in the verdict.

KEY QUOTATIONS

“It is a long-standing rule in this jurisdiction that evidence of prior convictions may not be introduced to
prove, nor argument made to suggest, that a defendant is guilty of the crime charged because he has a

propensity to commit criminal acts.” (at 276)

“The prosecutor was required to do so in a manner that would not be reasonably understood by the jury as an

invitation to convict based on a perception of appellant's propensity to commit crime.” (at 278)

“We are satisfied that the comment, viewed in the context of the trial as a whole, was not so impactful on the

jury as to substantially shift the grounds of their deliberations and eventual verdict.” (at 284)

FACTUAL BACKGROUND

Officer Andre Parker observed Lucas flee from a vehicle after Parker approached it in response to suspicious
circumstances. Parker testified that Lucas held his waist while running, removed and threw an object near a
fence, and that a silver and black handgun was recovered on the other side of that fence. Lucas told Parker that
he had thrown a beer bottle, and the defense emphasized the absence of identifiable fingerprints and the presence



of bottles and other debris near the recovery site. The parties stipulated that Lucas had a prior felony conviction,

an element of the felon-in-possession charge.

PROCEDURAL HISTORY

A jury in the Superior Court of the District of Columbia convicted Lucas of unlawful possession of a firearm by
a felon, carrying a pistol without a license, possession of an unregistered firearm, and possession of ammunition
without a valid firearm registration. During rebuttal closing, the prosecutor referred to Lucas's prior conviction
in connection with his alleged possession of the gun. Defense counsel objected, but the objection was overruled,
and the court gave no limiting instruction concerning the prior conviction. The Court of Appeals held the
comment improper but harmless and affirmed the convictions.
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