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SUMMARY

The Appellate Division, First Department, affirmed the denial of defendant's motion for leave to renew
and reargue its prior motion to change venue and dismissed the remainder of the appeal as taken from
a nonappealable paper. The court held that the venue motion was untimely because defendant knew of
the contractual venue-selection clause, engaged in discovery in Bronx County for more than a year,
and waited 14 months after commencement of the action to seek a venue change.
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QUESTIONS PRESENTED

1. Whether Supreme Court providently exercised its discretion in finding defendant's motion for a change
of venue untimely.

2. Whether the portion of the order denying leave to renew and reargue was appealable.

HOLDINGS

1. A motion to change venue was properly denied as untimely where defendant knew of the venue-
selection clause and possessed the executed agreement at the commencement of the action, yet
participated in Bronx County discovery and conferences for more than a year before moving.

2. The appeal was dismissed to the extent it was taken from a nonappealable paper, while the appealable
portion denying leave to renew and reargue was affirmed.

KEY QUOTATIONS

“Supreme Court providently exercised its discretion in finding that defendant's motion to change venue was
untimely”

“Further, defendant has never explained why it waited 14 months after the action's commencement before
seeking a change of venue”

FACTUAL BACKGROUND

Defendant possessed the fully executed agreement containing the relevant venue-selection clause when plaintiff
commenced the action. Despite that knowledge, defendant engaged in more than a year of Bronx County
discovery, exchanged documentary evidence, and appeared at numerous conferences before moving for a change
of venue. Defendant argued that it could not have moved earlier because it learned the relevant facts only after
deposing plaintiff, but the depositions were scheduled and held shortly after the motion was filed, and defendant
did not explain its fourteen-month delay.

PROCEDURAL HISTORY

Plaintiff commenced the action in Bronx County. Defendant participated in discovery and court conferences
there for more than a year before moving for a change of venue based on a venue-selection clause in the parties'
agreement. Supreme Court, Bronx County, denied the venue motion, and later entered an order denying
defendant's motion for leave to renew and reargue. The Appellate Division affirmed the denial to the extent
appealable and dismissed the remainder of the appeal.
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