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SUMMARY

In this concurring opinion, Justice Ecker agrees with the result but criticizes the use of the four-factor
duty test from Jaworski v. Kiernan to analyze negligence claims involving purely economic loss. He
argues that the test is ill-suited to commercial economic-loss cases and suggests that contract
principles, including rules governing consequential damages, more appropriately control the plaintiff’s
claim. The concurrence agrees that public policy does not support imposing a duty on the defendant
under the circumstances presented.
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QUESTIONS PRESENTED

1. Whether public policy supports imposing a negligence duty for purely economic losses arising from the
parties' contractual relationship.



2. Whether the four-factor duty framework from Jaworski v. Kiernan is an appropriate method for
analyzing negligence claims involving pure economic loss.

HOLDINGS

1. The concurrence agreed with the majority that public policy did not support imposing a duty on the
defendant under the circumstances of the case.

2. The concurrence stated that the Jaworski four-factor test is ill-suited to determining whether policy
considerations favor recovery for pure economic loss, although it did not ask the court to abandon that
test in this case because the issue had not been briefed or deliberated as an alternative framework.

KEY QUOTATIONS

“The tort claim is a breach of contract case dressed up in negligence garb, and it seems to me that any
recovery of lost profits under these particular circumstances should be controlled by contract principles
governing consequential damages.”

“In the meantime, I agree with the majority that ‘‘public policy does not support the imposition of a duty on
the defendant under the circumstances of this case,’’ and, therefore, I respectfully concur.”

“The effort to fit the square peg of the claimed economic loss into the round hole of physical health and safety
is doomed to fail because the cost-benefit considerations that inform the relevant ‘‘policy’’ analysis in the
present case do not relate to health or safety; instead, they relate to commercial concerns involving risk
allocation, market alternatives, and whatever other economic consequences may flow from the proposed legal
rule.”

FACTUAL BACKGROUND

Raspberry Junction Holding, LLC and Southeastern Connecticut Water Authority had a direct contractual
relationship. Raspberry Junction sought lost business profits or other purely economic damages allegedly caused
by the Authority's negligence in performing its contractual obligations. The claim involved economic loss
without accompanying personal injury or property damage, and the concurrence characterized the tort claim as a
breach of contract claim dressed in negligence terminology.

PROCEDURAL HISTORY

The case had previously been before the Supreme Court of Connecticut, which remanded for adjudication of the
defendant's claim that damages for purely economic loss were barred by the economic loss doctrine. In this
separate concurrence, Judge Ecker agreed with the majority's result that public policy did not support imposing a
duty on the defendant under the circumstances presented.
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