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SUMMARY

The Alabama Supreme Court affirmed a $3 million jury verdict for injuries sustained when a
passenger van collided with a construction motor grader. The court held that conflicting evidence
regarding the motor grader's operation, traffic controls, and the plaintiff's conduct supported
submitting contributory negligence to the jury. The court also upheld a spoliation-of-evidence jury
instruction and declined to disturb the compensatory-damages award.
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QUESTIONS PRESENTED

1. Whether the trial court erred in denying a JML because Kennedy was contributorily negligent as a
matter of law for violating Alabama's Rules of the Road.

2. Whether the trial court committed reversible error by instructing the jury on spoliation of evidence.

3. Whether the $3,000,000 compensatory-damages verdict was excessive and required a remittitur or new
trial.

HOLDINGS

1. The trial court properly denied the defendants' JML motion because conflicting evidence supported
different inferences regarding whether Kennedy was justified in crossing the double-yellow line,
whether the motor grader was actually engaged in highway work, and whether it displayed required
lights or signals. Contributory negligence therefore remained a question for the jury.

2. The trial court properly instructed the jury on spoliation because sufficient evidence supported an
inference that the damaged front axle was not preserved after the defendants had been notified of the
potential litigation and the axle's importance to Kennedy's investigation. The instruction did not
constitute reversible error because it was not prejudicial.

3. The $3,000,000 compensatory-damages verdict was not shown to be flawed, and the trial court properly
denied remittitur and a new trial. The Supreme Court would not substitute its judgment for that of the
jury based solely on the amount of the award or comparisons to verdicts in other cases.

KEY QUOTATIONS

“Contributory negligence is an affirmative and complete defense to a claim based on negligence.” (at 511)

“Spoliation is an attempt by a party to suppress or destroy material evidence favorable to the party's
adversary.” (at 513-514)

“Accordingly, because there is nothing in the record to suggest that the jury verdict was flawed, this Court
lacks the authority to invade the province of the jury with regard to its compensatory-damages award.” (at
519)

FACTUAL BACKGROUND

Kennedy was driving northbound on Highway 43 when he encountered Campbell operating Tomlin
Construction's motor grader in the same lane within a road-construction zone. Kennedy crossed the double-
yellow line to pass the grader, and the grader then turned left, causing a collision. Kennedy suffered bilateral jaw



fractures, a comminuted femur fracture, a pulmonary contusion, substantial medical treatment, continuing leg
pain, and work-related physical limitations. After Kennedy's counsel sent a preservation letter, the damaged front
axle was removed from the grader and was not available for inspection in its immediate post-accident condition.

PROCEDURAL HISTORY

Kennedy sued Campbell and Tomlin Construction for negligence arising from a collision between his passenger
van and Tomlin Construction's motor grader in a construction zone. The defendants moved for summary
judgment, arguing that Kennedy was contributorily negligent as a matter of law; the trial court denied the
motion. At trial, the court submitted contributory negligence and spoliation issues to the jury, which returned a
$3,000,000 verdict for Kennedy. The trial court denied the defendants' postjudgment motion for JML, a new
trial, or remittitur, and the Supreme Court of Alabama affirmed.

DISPOSITION

affirmed
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