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SUMMARY

The Supreme Court of New Hampshire affirmed a superior court decision upholding the
reclassification of nine buildings from two-family dwellings to lodging or rooming houses under the
State Fire Code. The court held that the reclassification was not an unconstitutional retrospective
application, did not impair a vested property right, and was rationally related to fire-safety objectives.
It also concluded that the code's existing-building provision did not exempt the properties from
compliance and that the petitioner received adequate procedural protections.
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DISPOSITION affirmed

PROCEDURAL POSTURE The petitioner appealed the superior court's affirmance of the New
Hampshire State Building Code Review Board's determination that
buildings on nine properties did not qualify as two-family dwellings
under the State Fire Code.

STANDARD OF REVIEW On appeal from the board's decision to the superior court, the appellant
bears the burden of showing that the board's decision was clearly
unreasonable or unlawful. The Supreme Court will not disturb the trial
court's decision unless it is unsupported by the evidence or legally
erroneous.
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QUESTIONS PRESENTED

1. Whether applying the current State Fire Code classification to the petitioner's existing buildings was an
unconstitutional retrospective application under Part I, Article 23 of the New Hampshire Constitution.

2. Whether the petitioner had a vested or grandfathered right to continued classification of the properties as
two-family dwellings under Part I, Article 12 of the New Hampshire Constitution.

3. Whether State Fire Code section 1-9.2 exempted the existing occupied buildings from code provisions
applicable to existing lodging or rooming houses.

4. Whether the code's distinction between related and unrelated occupants violated equal protection.

5. Whether the procedures used by the fire marshal and the board denied the petitioner due process or
required a public hearing under the rulemaking process.

HOLDINGS

1. Applying the correct current fire-code occupancy classification prospectively to the properties was not
an unconstitutional retrospective application because the petitioner was not penalized for conduct
completed before the code's enactment.

2. The petitioner had no vested right to continued classification of the properties as two-family dwellings
for purposes of fire-code application.

3. Durham v. White Enterprises did not establish a constitutional vested right applicable here, and State
Fire Code section 1-9.2 did not exempt the petitioner's preexisting occupied buildings from compliance
with code provisions applicable to existing buildings.

4. The State Fire Code's distinction between related and unrelated occupants did not violate equal
protection because it was an economic and social classification rationally related to the permissible
objective of protecting people and property from fire hazards.

5. The petitioner was not entitled to an adjudicative hearing before the state fire marshal under former Saf-
C 6006.02 because that rule was preempted by RSA 155-A:11, and no public rulemaking hearing was
required because the fire marshal enforced an existing rule rather than adopting a new one.

KEY QUOTATIONS

“The constitutional ban of retrospective operation does not prevent a city from enacting and enforcing
ordinances to protect the health and safety of the community.” (1237)



“There is no such thing as an inherent or vested right to imperil the health or impair the safety of the
community.” (1237)

“The provisions of the code at issue were adopted by agency rule.” (1238)

“We conclude that section 1-9.2 does not exempt preexisting, occupied buildings from compliance with code
provisions applicable to existing buildings.” (1239)

FACTUAL BACKGROUND

The buildings were constructed as two-family dwellings in 1968 and were leased to groups of four to six
University of New Hampshire students. Local fire officials classified the buildings as two-family dwellings
through at least May 2002. After a 2002 fire, the Durham Fire Marshal determined in 2003 that the buildings
were improperly classified, reclassified them as lodging or rooming houses, and required modifications to
comply with the State Fire Code.

PROCEDURAL HISTORY

The Durham Fire Marshal reclassified the petitioner's properties from two-family dwellings to lodging or
rooming houses and required code-compliance modifications. The state fire marshal affirmed, and the Building
Code Review Board affirmed that decision. The Superior Court affirmed the board's determination, except that it
remanded a waiver request to the fire marshal. The Supreme Court of New Hampshire affirmed.

DISPOSITION

affirmed
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