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SUMMARY

The Tennessee Court of Appeals reviews a summary judgment ruling in a dispute arising from the sale
of improved residential real property. The court reverses summary judgment on the buyer’s fraudulent
misrepresentation, fraudulent concealment, and Tennessee Residential Property Disclosures Act
claims, while affirming summary judgment on the claim under Tennessee Code Annotated § 62-6-103
and other remaining claims. The court remands for further proceedings, denies reassignment to a
different trial judge, and denies the sellers’ request for attorney’s fees.
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PROCEDURAL POSTURE The buyer appealed as of right from the Circuit Court for Benton
County's final order granting the sellers summary judgment. The Court
of Appeals affirmed in part, reversed in part, remanded for further
proceedings, denied reassignment to a different judge, and denied the
sellers' request for attorney's fees.

STANDARD OF REVIEW Summary judgment is reviewed de novo with no presumption of
correctness. The appellate court makes a fresh determination whether
Tennessee Rule of Civil Procedure 56 has been satisfied and views the
evidence in the strongest legitimate light in favor of the nonmoving
party, allowing all reasonable inferences in that party's favor.
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QUESTIONS PRESENTED

1. Whether the Heckers were entitled to summary judgment on Gottesman's claim that the home's
construction or sale violated Tennessee Code Annotated section 62-6-103.

2. Whether summary judgment was proper on Gottesman's claim under the Tennessee Residential Property
Disclosures Act.

3. Whether genuine issues of material fact precluded summary judgment on Gottesman's fraudulent
misrepresentation and fraudulent concealment claims despite the contract's as-is clause.

4. Whether Gottesman's breach of contract and breach of the implied duty of good faith and fair dealing
claims survived summary judgment.

5. Whether reassignment to a different trial judge was warranted on remand.

6. Whether the Heckers were entitled to attorney's fees under the contract.

HOLDINGS

1. The Heckers were entitled to summary judgment because the undisputed evidence established that they
constructed the residence for personal use, lived in it for several years, and did not construct more than
one residence within the statutory two-year period.

2. Summary judgment was improper because genuine issues of material fact existed concerning whether
the Heckers knew of significant defects in the home and misrepresented or omitted those defects on the
required disclosure form.

3. An as-is clause is not dispositive of fraud or misrepresentation claims when the buyer alleges that the
seller fraudulently misrepresented or concealed defects; the clause is only one factor in determining the
reasonableness of reliance.

4. Gottesman demonstrated genuine issues of material fact on her fraudulent misrepresentation and
fraudulent concealment claims, so summary judgment on those claims was improper.

5. Summary judgment was properly affirmed on the breach of contract and good-faith claims because
Gottesman did not identify a specific contractual nonperformance amounting to breach, and a claim for
breach of the implied duty of good faith and fair dealing cannot stand without an underlying breach of
contract.

6. Reassignment to a different trial judge was not warranted because there was no evidence that the trial
judge would fail to follow the appellate court's directions or that reassignment was necessary to maintain
the appearance of justice.



KEY QUOTATIONS

“In cases such as this one, where allegations of fraud and misrepresentation are present, an “as-is” clause
does not end the inquiry.” (at 14-15)

“We, therefore, shall consider the “as is” clause among other factors in inquiring whether a plaintiff’s
reliance on a defendant’s misrepresentation or omission was reasonable.” (at 15)

“Genuine issues of material fact exist concerning whether the Heckers were aware of significant defects in the
Home at the time they signed the Disclosure Form and whether they misrepresented the Home’s condition.”
(at 13)

FACTUAL BACKGROUND

Gail Gottesman purchased an improved residential property from Todd and Tammy Hecker in February 2024.
The Heckers had constructed and lived in the home for several years, and the sales contract contained an as-is
provision; the Heckers also provided a residential property disclosure form stating that they were unaware of
defects in several components of the property. Gottesman alleged that the property had numerous serious defects,
including roof, structural, plumbing, electrical, septic, siding, foundation, and drainage problems, and presented
evidence disputing the Heckers' assertion that all known defects had been disclosed.

PROCEDURAL HISTORY

Gail Gottesman sued the sellers and other defendants after purchasing an improved residential property, alleging
fraudulent misrepresentations, fraudulent concealment, violations of the Tennessee Residential Property
Disclosures Act, breach of contract, breach of the duty of good faith and fair dealing, negligence, and related
claims. The trial court granted the Heckers summary judgment based principally on an as-is clause, the buyer's
opportunity to inspect, and its conclusion that the property had been legally constructed; it denied attorney's fees
and certified the judgment as final. Gottesman timely appealed. The Court of Appeals reversed summary
judgment on the statutory disclosure, fraudulent misrepresentation, and fraudulent concealment claims, affirmed
summary judgment on the remaining claims, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further consideration of Gottesman's claims under the Tennessee Residential Property Disclosures
Act, fraudulent misrepresentation, and fraudulent concealment, and for consideration of her motion to compel
and any other necessary discovery issues. The trial court must proceed consistently with the appellate opinion.
Summary judgment on the remaining claims remains affirmed.
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