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SUMMARY

The Oregon Supreme Court considered whether a private citizen’s seizure of a child’s underwear
became state action under Article I, section 9, of the Oregon Constitution because of communications
and conduct by Department of Human Services and law enforcement officials. The court adopted an
agency-based approach focused on whether state officials manifested an intent that the private citizen
act on the state’s behalf. It held that the conduct was private, reversed the Court of Appeals, and
remanded for consideration of other issues.
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PROCEDURAL POSTURE The State petitioned for review of the Oregon Court of Appeals'
decision reversing defendant's convictions and remanding for
suppression of evidence obtained through the seizure and testing of a
child's underwear.

STANDARD OF REVIEW The court reviewed the trial court's denial of the motion to suppress for
errors of law.

PRECEDENTIAL VALUE Published Oregon Supreme Court opinion; binding statewide
precedent on the Article I, section 9, state-action agency analysis
stated in the opinion.
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QUESTIONS PRESENTED

1. Whether the private employees' warrantless search and seizure of the child's underwear constituted state
action subject to Article I, section 9, of the Oregon Constitution.

2. What legal framework governs whether a private citizen acts as an instrument or agent of the state for
purposes of Article I, section 9.

3. Whether the Supreme Court should decide the separate Fourth Amendment, later seizure, testing, and
other assignments of error.

HOLDINGS

1. Whether a private citizen's search or seizure constitutes state action is determined by applying common-
law agency principles, examining objective statements and conduct to determine whether state officials
manifested that the private person could or should act on the state's behalf and subject to the state's
control.

2. The employees' search for and seizure of the underwear was private conduct and did not constitute state
action under Article I, section 9.

3. The court did not decide the independent Fourth Amendment issue, the legality of the police acquisition
or laboratory testing of the underwear, or defendant's other assignments of error; those matters were left
for the Court of Appeals on remand.

KEY QUOTATIONS

“In our view, too, common-law agency principles can provide substantial assistance in determining when a
private citizen’s search or seizure should be considered state action for purposes of Article I, section 9.” (55)

“We conclude, based on the facts explicitly and implicitly found by the trial court, that the actions of
defendant’s employees in searching for and seizing the underwear constituted private conduct and therefore
did not violate Article I, section 9.” (62)

FACTUAL BACKGROUND

A housekeeper anonymously reported suspected sexual abuse of defendant's nine-year-old adopted daughter to
the Department of Human Services after observing unusual discharge on the child's underwear. During the call,
the housekeeper said she was considering taking underwear for testing; the DHS employee said he could connect
her with law enforcement and a laboratory but repeatedly stated that he could not tell her to take the underwear.
The housekeeper and another employee independently obtained a pair of underwear and delivered it to
authorities, who tested it, obtained a search warrant based in part on the results, and seized additional evidence
from defendant's home.



PROCEDURAL HISTORY

The Deschutes County Circuit Court denied defendant's motion to suppress evidence derived from the
warrantless taking and testing of the underwear and convicted him on four counts of first-degree sexual abuse.
The Oregon Court of Appeals reversed, holding that the private employees' conduct constituted state action
under Article I, section 9, of the Oregon Constitution. The Oregon Supreme Court reversed the Court of Appeals
and remanded for consideration of defendant's other assignments of error.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Court of Appeals was instructed to consider defendant's other assignments of error, including any Fourth
Amendment issue and other issues not previously addressed, as appropriate.
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