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SUMMARY

The Supreme Court of North Dakota considered whether police may search a nonarrested passenger's
purse during a vehicle search incident to the arrest of another occupant. The court held that such a
search is permissible when the purse was voluntarily left in the vehicle, but not when the officer
directed the passenger to leave it there. The court reversed the suppression order and remanded for a
limited evidentiary hearing on whether the officer gave that instruction.
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QUESTIONS PRESENTED

1. Whether, incident to the valid arrest of one occupant of a vehicle, an officer may search a purse
belonging to a nonarrested occupant when the purse was in the vehicle at the time of the arrest and was
voluntarily left there.

2. Whether the Fourth Amendment permits the officer to search the nonarrested occupant's purse when the
officer instructed the occupant to leave it in the vehicle.

3. Whether the trial court's factual finding that Tognotti left her purse in the vehicle at the officer's direction
was supported by sufficient competent evidence.

HOLDINGS

1. Incident to a valid arrest of an occupant of a vehicle, the arresting officer may search the contents of a
nonarrested occupant's purse when the purse was in the vehicle at the time of the arrest and the occupant
voluntarily left it in the vehicle.

2. If an officer instructs a nonarrested occupant to leave her purse in the vehicle, the officer may not search
the purse incident to the arrest of another occupant; such a search violates the occupant's Fourth
Amendment rights.

3. The trial court's finding that Tognotti left her purse in the vehicle at the officer's direction was
unsupported by the record and against the manifest weight of the evidence; the issue required a limited
evidentiary hearing.

KEY QUOTATIONS

“We hold that, incident to a valid arrest of an occupant in a vehicle, the arresting officer can search the
contents of a nonarrested occupant's purse, if the purse was in the vehicle at the time of the arrest and the
occupant was not instructed by the officer to leave it in the vehicle upon exiting.” (at 643)

“There is no automatic search rule for companions of an arrestee.” (at 648)

“We conclude the factual issue whether Officer Wahl instructed Tognotti to leave her purse in the vehicle or
whether she voluntarily left it there when the officer asked her to exit the vehicle is both relevant and
dispositive of the motion to suppress evidence in this case.” (at 650)

FACTUAL BACKGROUND

At approximately 10:15 p.m., Officer Todd Wahl stopped a vehicle driven by Jessica Tognotti because its
headlights were off. After checking the occupants' identities, the officer discovered an outstanding child-support
warrant for passenger Wendell Decoteau, arrested him, and placed him in the patrol car. The officer asked
Tognotti and her husband to exit and searched the vehicle, including Tognotti's purse, which was on the driver's-
side front seat; the purse contained suspected methamphetamine residue and drug paraphernalia. The record did



not establish whether Tognotti voluntarily left the purse in the vehicle or did so because the officer instructed her
to leave it there.

PROCEDURAL HISTORY

After an officer arrested a passenger in Tognotti's vehicle, he searched the vehicle, including Tognotti's purse,
and found suspected drug paraphernalia. The trial court granted Tognotti's suppression motion, finding the search
impermissible under State v. Gilberts. The North Dakota Supreme Court reversed and remanded for a limited
evidentiary hearing concerning whether Tognotti voluntarily left the purse in the vehicle or was instructed to
leave it there.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court was instructed to hold a limited evidentiary hearing on whether Officer Wahl instructed Tognotti
to leave her purse in the vehicle or whether she voluntarily left it there, and then redetermine the motion to
suppress. If the purse was voluntarily left in the vehicle, the search was permissible; if the officer ordered her to
leave it, the motion to suppress should be granted.
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