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SUMMARY

The Mississippi Supreme Court reviewed a wrongful-death and medical-malpractice action arising

from the death of a minor from a brain infection. The court held that venue was proper in the county

where the death occurred under the version of Mississippi's venue statute applicable when the action

was filed, but concluded that the trial court erred in permitting the plaintiffs' medical expert to testify

about facts not supported by the evidence. The judgment was reversed and the case was remanded for

a new trial.
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Dr. Bullock appealed a Covington County Circuit Court judgment
entered after a jury returned a $400,000 wrongful-death and medical-
malpractice verdict for the Lotts. The trial court later granted a
$250,000 additur, which the Lotts accepted, and denied Dr. Bullock's

motions for judgment notwithstanding the verdict and a new trial.

Abuse of discretion for venue rulings and evidentiary rulings,
including admission of expert testimony and learned-treatise materials;
the Court also reviewed whether the verdict was against the

overwhelming weight of the evidence.
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QUESTIONS PRESENTED

1. Whether venue was proper in Covington County under the version of Mississippi Code section 11-11-3

applicable when the wrongful-death action was filed in 2002.

2. Whether the trial court abused its discretion under Mississippi Rule of Evidence 702 and Daubert by
permitting the plaintiffs' expert to testify to opinions based on facts not supported by the evidence.

3. Whether the trial court improperly permitted cross-examination of defense experts using medical articles

that had not been established as reliable authorities under Mississippi Rule of Evidence 803(18).

4. Whether the jury verdict was against the overwhelming weight of the evidence and therefore required a

new trial.

HOLDINGS

1. For a wrongful-death action filed before January 1, 2003, venue may be proper both in the county where
the alleged negligence occurred and in the county where the death occurred, because the pre-amendment

venue statute permitted suit where the cause of action could occur or accrue.

2. Although the plaintiffs' expert was qualified to testify regarding the standard of care applicable to a
family-practice physician, the trial court abused its discretion by permitting him to testify to purported

medical facts and causation mechanisms that were not supported by sufficient facts or data in the record.

3. Medical publications may be used to cross-examine an expert under Mississippi Rule of Evidence
803(18) only after their status as reliable authorities has been established through the testimony or

admission of the witness, other expert testimony, or judicial notice.

4. A new trial was required because the verdict was against the overwhelming weight of the evidence when

considered together with the improper expert testimony based on unsupported factual premises.

KEY QUOTATIONS

“We thus take this opportunity to remind our trial judges of their solemn gate-keeping responsibilities
consistent with Daubert, our amended Rule 702, and McLemore and its progeny, whether it be assuring that
an expert is confined to offering opinions within his/her areas of expertise or assuring that an expert’s
testimony is based upon sufficient facts and data, is the product of reliable principles and methods, and is
based on the principles and methods having been applied reliably to the facts of the case.” (132)



“Thus, cross-examination of an expert witness with published medical articles is permitted only if such
articles can be established as a reliable authority by (1) the testimony of the witness; (2) by other expert
testimony; or (3) the court takes judicial notice.” (38)

“For the reasons above, we reverse the trial court judgment entered in favor of W. L. Lott and Laura Lott,
individually, and on behalf of the wrongful death beneficiaries, as parents of Dustin Lott, a deceased minor,
and against Ronald A. Bullock, M.D., and we remand this case to the Circuit Court of Covington County for a

new trial to be conducted consistent with this opinion” (148)

FACTUAL BACKGROUND

Sixteen-year-old Dustin Lott was examined by Dr. Bullock for recurrent headaches accompanied by nausea,
vomiting, flashing lights, and sinus symptoms. Dr. Bullock diagnosed migraine headaches and sinusitis and
prescribed medication; Dustin died in his sleep two days later. An autopsy identified approximately sixty cubic
centimeters of purulent material within the ventricular system of the brain and findings suggestive of sinusitis.
At trial, the plaintiffs' expert testified that additional diagnostic testing would have identified a brain infection
and provided Dustin at least a fifty-percent chance of survival, while defense experts disputed the diagnosis and

the need for further testing.

PROCEDURAL HISTORY

The Lotts sued Drs. Bullock and Massey after their sixteen-year-old son died from an intraventricular infection
following treatment for headaches, nausea, vomiting, and sinus symptoms. Dr. Massey was dismissed with
prejudice before trial. A jury found for the Lotts, and the trial court entered judgment and later granted additur.
The Mississippi Supreme Court reversed the judgment and remanded for a new trial because the trial court

improperly admitted portions of the plaintiffs' expert testimony and improperly allowed cross-examination using
unauthenticated learned-treatise materials.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment in favor of the Lotts was reversed, and the case was remanded to the Covington County Circuit
Court for a new trial consistent with the opinion, including proper application of the rules governing expert
testimony and learned treatises.
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