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SUMMARY

The Supreme Court of Wisconsin held that due process does not require disclosure of material

impeachment evidence before a defendant enters a plea bargain, under United States v. Ruiz. It

nevertheless held that the State violated Wisconsin's reciprocal discovery statute by failing to disclose

evidence that the alleged victim had reported a sexual assault by her grandfather. Because the

nondisclosure affected Harris's decision to plead guilty, the court affirmed the withdrawal of his guilty

plea as necessary to avoid a manifest injustice.
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The State appealed the Wisconsin Court of Appeals' decision affirming
a circuit court order allowing Kevin Harris to withdraw his guilty plea
to first-degree sexual assault of a child based on the State's failure to
disclose evidence concerning the alleged victim's prior sexual-assault

allegation against her grandfather.

The interpretation and application of Wis. Stat. § 971.23 to the facts
presented a question of law reviewed independently. Historical facts
underlying a constitutional claim were reviewed under the clearly
erroneous standard, while ultimate constitutional facts were reviewed

independently.
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QUESTIONS PRESENTED

1.

2.

3.

Whether due process required the State to disclose material exculpatory impeachment information

before Harris entered into a plea bargain.

Whether the State violated Wis. Stat. § 971.23(1)(h) by failing to disclose the alleged victim's prior

sexual-assault allegation as exculpatory evidence.

Whether the statutory nondisclosure entitled Harris to withdraw his guilty plea to avoid a manifest

injustice.

HOLDINGS

1.

Due process does not require the disclosure of material exculpatory impeachment information before a

criminal defendant enters into a plea bargain.

. Under Wis. Stat. § 971.23(1)(h), the State was required to disclose the alleged victim's prior allegation

against her grandfather because it was favorable exculpatory impeachment evidence whose

nondisclosure undermined confidence in the judicial proceeding.

. For purposes of Wis. Stat. § 971.23(1), evidence must be disclosed within sufficient time before trial for

the defendant to make effective use of it.

. A defendant may withdraw a guilty plea to avoid manifest injustice when a statutory discovery violation

deprives the defendant of material exculpatory impeachment evidence and induces the guilty plea.

KEY QUOTATIONS

“We therefore hold, based on the United States Supreme Court decision in Ruiz, that due process does not
require the disclosure of material exculpatory impeachment information before a defendant enters into a plea
bargain.” (105)

“We hold that in order for evidence to be disclosed "within a reasonable time before trial" for purposes of §

971.23, it must be disclosed within a sufficient time for its effective use.” (114)

“As Harris entered his plea bargain within two weeks prior to the date his trial was scheduled to commence,
the State should have disclosed the suppressed evidence by at least this point in the proceedings in order for

Harris to be able to effectively use it.” (117)

FACTUAL BACKGROUND

The State charged Harris with first-degree sexual assault of a child and bail jumping. Before trial, Harris made a

discovery demand for exculpatory evidence, and the State disclosed that it intended to use expert testimony

concerning behaviors common among child sexual-assault victims. Approximately two weeks before trial, Harris



pleaded guilty without knowing that the alleged victim had previously reported that her grandfather sexually
assaulted her. The undisclosed allegation could have been used to challenge the victim's credibility, provide an

alternative source for her sexual knowledge, and challenge the State's anticipated expert testimony.

PROCEDURAL HISTORY

Harris pleaded guilty to first-degree sexual assault of a child as a repeater after the State agreed to dismiss and
read in a bail-jumping count and other misdemeanor matters. After sentencing, Harris learned that the State had
not disclosed the alleged victim's prior allegation that her grandfather had sexually assaulted her. The circuit
court granted Harris's postconviction motion to withdraw his plea, and the court of appeals affirmed. The
Wisconsin Supreme Court affirmed the court of appeals, holding that the nondisclosure violated Wisconsin's

discovery statute and that plea withdrawal was necessary to avoid manifest injustice.
DISPOSITION

affirmed
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