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SUMMARY

The Nebraska Supreme Court affirmed the denial of Alejandro Garcia’s motion to withdraw a no
contest plea under Neb. Rev. Stat. § 29-1819.02. The court held that the statute permits withdrawal

only when the trial court failed to provide all or part of the required immigration advisement and the

defendant faces an unadvised immigration consequence; an alleged translation error does not

independently satisfy the statute. The court also reaffirmed that trial courts may consider such motions

even after the defendant has completed the sentence.
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Garcia appealed the Platte County District Court's affirmance of the

county court's denial of his motion to vacate his no contest plea and
withdraw it under Neb. Rev. Stat. § 29-1819.02(2). The Nebraska

Supreme Court removed the appeal to its docket on its own motion.

A refusal to permit withdrawal of a previously entered plea is
reviewed for abuse of discretion. Issues of statutory interpretation and

other questions of law are reviewed independently.
published and precedential Nebraska Supreme Court opinion
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QUESTIONS PRESENTED

1. Whether a trial court may entertain a motion under Neb. Rev. Stat. § 29-1819.02(2) after the defendant
has completed the sentence associated with the plea.

2. Whether § 29-1819.02(2) authorizes withdrawal of a guilty or no contest plea when the court gave the

required immigration advisement but the defendant alleges an error in the translation of that advisement.

3. Whether Garcia's motion presented a due process claim based on the alleged translation error.

HOLDINGS

1. Section 29-1819.02(2) authorizes a trial court to consider a motion to withdraw a qualifying guilty or no

contest plea regardless of whether the defendant has completed the sentence.

2. A defendant may withdraw a guilty or no contest plea under § 29-1819.02(2) only by showing that the
court failed to give all or part of the required advisement and that the defendant faces an immigration
consequence not included in the advisement. The statute does not authorize withdrawal based solely on

an alleged inadequacy in the translation of an advisement that the court gave.

3. The court did not decide whether the alleged translation error violated due process because Garcia's

motion did not allege a due process violation or seek withdrawal on that basis.

KEY QUOTATIONS

“We are neither well-equipped nor authorized to develop answers to them on our own.” (at 923)

“To withdraw a plea under § 29-1819.02, all a defendant must show is (1) that the court failed to give all or
part of the advisement and (2) that the defendant faces an immigration consequence which was not included
in the advisement given.” (at 924)

FACTUAL BACKGROUND

In 2011, Garcia was charged in Platte County with third degree domestic assault, false reporting, and obstructing
government operations. Before accepting his no contest plea to the domestic assault charge, the county court
gave the statutory advisement that a conviction could result in removal from the United States or denial of
naturalization, and Garcia stated that he understood his rights. Garcia later sought to withdraw the plea under §
29-1819.02(2), asserting that the interpreter translated "removal" as the Spanish term for "expatriate," although
he conceded that the court itself gave the required advisement.

PROCEDURAL HISTORY

Garcia pleaded no contest in county court to third degree domestic assault pursuant to a plea agreement, and the
remaining charges were dismissed. After completing his 60-day sentence, he moved to withdraw his plea,

asserting that the immigration advisement had been inadequately translated into Spanish. The county court



denied relief, the district court affirmed on law-of-the-case grounds, and the Nebraska Supreme Court affirmed

on the statutory merits.
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