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SUMMARY

The Texas Court of Appeals, Third District, affirmed Andrew Alan Brown’s conviction for continuous
sexual abuse of a young child and his sentence of life imprisonment. Brown argued that the trial court
improperly limited DNA-related testimony, overruled an objection to the State’s closing argument, and
allowed questioning about his post-arrest silence. The opinion excerpt addresses whether excluding
testimony about DNA found on a vibrator violated Brown’s constitutional right to present a defense

and concludes that it did not.
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DISPOSITION affirmed

PROCEDURAL POSTURE Brown appealed his jury conviction for continuous sexual abuse of a

young child and life sentence, challenging the exclusion of DNA
testimony, the State's closing argument, and cross-examination

concerning his post-arrest silence.

STANDARD OF REVIEW Evidentiary rulings and rulings on objections to improper jury
argument are reviewed for abuse of discretion. Constitutional-error
harm is reviewed under Texas Rule of Appellate Procedure 44.2(a),

while nonconstitutional improper-argument error is reviewed under

Rule 44.2(b).
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QUESTIONS PRESENTED

1. Whether excluding testimony that Sara Brown and unknown males contributed DNA found on vibrator
attachments violated Brown's Sixth Amendment right to present a defense or constituted an abuse of

discretion under Texas Rule of Evidence 403.

2. Whether the prosecutor's statement contrasting the State's duty to seek justice with the defense's duty to

zealously represent its client was improper jury argument and, if so, whether the error was harmful.

3. Whether questioning Brown about his failure to provide his trial account after arrest and Miranda

warnings violated the Fifth Amendment, and whether the constitutional error was harmless.

HOLDINGS

1. The trial court did not violate Brown's constitutional right to present a defense and did not abuse its
discretion by excluding testimony concerning DNA from Sara Brown and unknown males on the

vibrator attachments.

2. The prosecutor's statement contrasting the State's oath to seek justice with the defense's obligation to
zealously represent its client was improper because it contrasted the ethical obligations of prosecutors

and defense attorneys. The error was harmless under Rule 44.2(b).

3. The State violated Brown's Fifth Amendment rights by questioning him about why he had not previously
spoken to law enforcement or prosecutors after his arrest and Miranda warnings. The constitutional error

was harmless beyond a reasonable doubt.

KEY QUOTATIONS

“We find Raborn persuasive and conclude that the State’s argument in this case was improper.” (at 23-24)

“By asking why Brown had not previously spoken to law enforcement or prosecutors and why he was first
providing his account at trial, the State was clearly and impermissibly attempting to impeach him with his

post-arrest silence, in violation of Brown’s constitutional rights.” (at 30-31)

“From our review of the record, we conclude beyond a reasonable doubt that the error did not contribute to

Brown’s conviction.” (at 33)

FACTUAL BACKGROUND

Brown was accused of repeatedly sexually abusing Jessica Caldwell, a child who regularly spent time at Brown's
home, including during an August 2021 sleepover. Jessica gave detailed accounts of two incidents, including
digital touching and anal penetration with a vibrator, and portions of her account were corroborated by
testimony, text messages, receipts, clothing, household items, and circumstances observed during the search of

Brown's home. DNA testing excluded Brown and Jessica as contributors to DNA found on vibrator attachments,



but the trial court excluded testimony concerning possible DNA from Sara Brown and unknown males. During
cross-examination, the State also questioned Brown about not previously providing his exculpatory account to

law enforcement or prosecutors after his arrest and Miranda warnings.

PROCEDURAL HISTORY

A jury found Brown guilty of continuous sexual abuse of a young child and assessed life imprisonment. The
207th District Court of Hays County sentenced him accordingly. The court of appeals overruled all three

appellate issues and affirmed the judgment of conviction.
DISPOSITION
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