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SUMMARY

This Report and Recommendation addresses motions to dismiss claims arising from alleged workplace
sexual harassment, retaliation, constructive discharge, negligent hiring and supervision, and sexual
assault and battery. The court recommends granting Phoenix Management Services, Inc.’s motion in
part and denying it in part, and granting Boca Lakes Condominium Association, Inc.’s motion. The
document discusses shotgun pleading, the employer relationship, Title VII and Florida Civil Rights
Act claims, and related Florida tort claims.
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DISPOSITION other

PROCEDURAL POSTURE Report and recommendation on defendants' motions to dismiss a
complaint asserting federal and Florida sexual-harassment, retaliation,
constructive-discharge, negligent hiring, retention and supervision, and
sexual-assault-and-battery claims.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations and attachments as true, draws plausible inferences in the
plaintiff's favor, and asks whether the complaint states a plausible
claim for relief. A shotgun-pleading determination is governed by
Federal Rule of Civil Procedure 8(a)(2) and whether the pleading
gives defendants adequate notice of the claims and grounds supporting
them.



PRECEDENTIAL VALUE nonprecedential

TOPICS

motions to dismiss pleadings civil procedure sexual harassment employment discrimination

PRACTICE AREAS

civil procedure employment law employment discrimination torts

QUESTIONS PRESENTED

1. Whether the complaint plausibly alleged that Phoenix was Philemond's employer for purposes of her
federal and Florida employment-discrimination claims.

2. Whether combining negligent hiring, retention, and supervision in one count constituted a shotgun
pleading.

3. Whether the complaint plausibly stated negligent hiring and negligent supervision claims against
Phoenix.

4. Whether the complaint plausibly alleged that Vito's alleged sexual assault and battery could fall within
the scope of his employment or be assisted by the employment relationship.

5. Whether the complaint was a shotgun pleading against Boca Lakes because it inadequately identified
which defendant was responsible for particular conduct and combined distinct negligence theories.

6. Whether Philemond should be allowed to amend the complaint.

HOLDINGS

1. The complaint plausibly alleged an employment relationship between Philemond and Phoenix because
Phoenix allegedly controlled or affected her daily work, compensation, supervision, and hours.

2. Combining negligent hiring, retention, and supervision in a single count constituted a shotgun pleading
because those are distinct causes of action with different elements requiring separate factual findings.

3. The complaint failed to state plausible negligent hiring and negligent supervision claims against
Phoenix.

4. The complaint plausibly alleged a factual question concerning whether Vito used his supervisory role
and the employment relationship to further the alleged sexual assault and battery; dismissal of those
claims was not warranted at this stage.

5. The complaint was a shotgun pleading as to Boca Lakes because it sometimes failed to identify which
defendant was responsible for alleged acts and inconsistently used singular and plural references to the
defendants.

6. Philemond should be permitted to file an amended complaint without a separate motion for leave to
amend.

KEY QUOTATIONS



“Shotgun pleadings violate Rule 8(a)(2), by “fail[ing] to one degree or another . . . give the defendants
adequate notice of the claims against them and the grounds upon which each claim rests.”” (5)

“When a supervisor requires sexual favors as quid pro quo for job benefits, the supervisor, by definition, acts
as the company.” (9)

“Accordingly, this Court RECOMMENDS that the District Court GRANT in part and DENY in part Phoenix’s
Motion and GRANT Boca Lakes’ Motion, with leave to file an amended complaint.” (25)

FACTUAL BACKGROUND

Philemond, a Haitian woman who was not fluent in English, performed janitorial work at Boca Lakes beginning
in February 2023. Her supervisor, Joseph Vito, an employee of Phoenix, allegedly made repeated sexual
demands, comments, and unwanted physical contacts, threatened to alter her hours or fire her if she refused, and
ultimately threatened physical violence. Philemond resigned on June 12, 2023, reported the conduct to police,
and alleged that Vito later pleaded guilty to criminal charges. The complaint alleged that Phoenix and Boca
Lakes jointly controlled aspects of her employment, including work scope and compensation.

PROCEDURAL HISTORY

Elisena Philemond filed her complaint on November 9, 2025. Phoenix Management Services, Inc. moved to
dismiss under Rules 8 and 12(b)(6), and Boca Lakes Condominium Association, Inc. moved to dismiss on
shotgun-pleading grounds. The motions were referred to Magistrate Judge Bruce E. Reinhart, who recommended
granting Phoenix's motion in part and denying it in part, granting Boca Lakes' motion, and allowing Philemond
to amend; objections were to be filed with District Judge Ed Artau.

DISPOSITION

other

REMAND INSTRUCTIONS

The district court should permit Philemond to file an amended complaint without a separate motion for leave to
amend. The amended pleading should separately state distinct causes of action and clarify which defendant is
alleged to be responsible for each act or whether one defendant's conduct is being imputed to the other.
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