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SUMMARY

The Supreme Court of Oregon held that a Court of Appeals decision vacating an Employment

Department order and remanding for reconsideration before a different decision-maker was a decision
“in favor of” the petitioner under ORS 183.497. The court further held that the discretionary and

mandatory attorney-fee provisions in ORS 183.497(1)(a) and (b) establish different standards. Because

the department acted without a reasonable basis in law by permitting its director, rather than an

administrative law judge, to sign the final order, an award of attorney fees and costs was mandatory.
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reversed_and_remanded

Kaib's Roving sought attorney fees and costs after obtaining a Court of
Appeals order vacating an Employment Department final order and
remanding for reconsideration before a different decision-maker. The
Court of Appeals denied fees, and both parties sought Supreme Court

review.

Statutory interpretation is reviewed under the text-and-context
methodology described in PGE v. Bureau of Labor and Industries. The
legal entitlement to attorney fees under ORS 183.497 was reviewed as

a question of law.
published precedential opinion

Kaib's Roving R.Ph. Agency, Inc., Employment Department v.
Employment Department, Kaib's Roving R.Ph. Agency, Inc.



TOPICS

administrative law  judicial review of agency action  appellate procedure  statutory interpretation = remedies

PRACTICE AREAS

administrative law  appellate procedure ~ employment law  statutory interpretation = remedies

QUESTIONS PRESENTED

1. Whether a Court of Appeals decision vacating an agency order and remanding for reconsideration before

a different decision-maker is a finding 'in favor of' the petitioner under ORS 183.497(1).

2. Whether ORS 183.497(1)(a) and ORS 183.497(1)(b) establish distinct discretionary and mandatory
standards for attorney-fee awards.

3. Whether the Employment Department acted without a reasonable basis in law by failing to recognize
that its director was a party rather than the decision-maker and by permitting the director to sign the final

order.

HOLDINGS

1. A judicial decision may be 'in favor of' a petitioner even when it resolves only procedural matters. The
Court of Appeals' order vacating the agency's final order and remanding for reassessment before a
different decision-maker qualified as a finding in favor of Kaib's Roving.

2. ORS 183.497(1)(a) authorizes a discretionary award of fees and costs when the court finds in favor of
the petitioner, whereas ORS 183.497(1)(b) requires an award when the agency acted without a

reasonable basis in fact or law, subject to the statutory exceptions.

3. The Employment Department acted without a reasonable basis in law by failing to recognize under ORS
657.683 and ORS 657.684 that the director was a party to the proceeding, not the ultimate decision-
maker, and by permitting the director rather than the ALJ to sign the final order. Because the other

statutory criteria were satisfied, an award of fees under ORS 183.497(1)(b) was mandatory.
KEY QUOTATIONS
“A decision of the court may be "in favor of" a party, even if it addresses only procedural matters.” (at 744)

“The department is obligated to understand the clear provisions of its governing statute without a court's
published opinion interpreting it.” (at 746)

“State agencies are expected to know the law, just like citizens. Ignorance of the law is no excuse.” (at 746)

FACTUAL BACKGROUND

Kaib's Roving supplied relief pharmacists and treated them as independent contractors, while the Employment
Department treated them as employees subject to unemployment taxes. After an assessment was upheld by an
ALJ, the Court of Appeals remanded because the department had failed to account for an earlier Department of

Revenue ruling and later remanded again after concluding that the director, who was a party to the proceeding,



improperly signed the final order. Kaib's Roving then sought attorney fees and costs for obtaining the procedural

remand.

PROCEDURAL HISTORY

The Employment Department assessed Kaib's Roving for unemployment taxes on the ground that its relief
pharmacists were employees rather than independent contractors. An ALJ upheld the assessment. On an earlier
judicial review, the Court of Appeals remanded for reconsideration, and on a subsequent review it again vacated
the department's order and directed a new hearing before an uninvolved ALJ. The Court of Appeals later denied

Kaib's request for fees under ORS 183.497, leading to review by the Oregon Supreme Court.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the Oregon Court of Appeals to award Kaib's Roving reasonable attorney fees and

costs.
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