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SUMMARY

The Delaware Supreme Court affirmed the Superior Court’s judgment in consolidated insurance
coverage appeals involving TIAA-CREF’s settlements and defense costs arising from investor class
actions. The Court held that the settlements were not uninsurable disgorgement under New York
public policy, upheld the award of defense costs, rejected challenges concerning Arch’s consent-to-
settle defense and limits-reduction provision, and declined to award prejudgment interest against
excess insurers whose obligations had not yet attached. The Court also upheld the verdict for Zurich

on notice and consent-to-settle defenses.
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of law. The Court reviewed the denial of renewed motions for
judgment as a matter of law for whether the evidence and reasonable
inferences, viewed in TIAA's favor, could support the verdict. Any
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QUESTIONS PRESENTED

1. Whether the settlements of the investor class actions constituted uninsurable disgorgement under the
policies and New York public policy.

2. Whether TIAA proved that its Bauer-Ramazani defense costs were reasonable and necessary.

3. Whether Arch waived its consent-to-settle defense or was excused from obtaining consent because

requesting it would have been futile.

4. Whether Arch's limits reduction under its shavings provision should be calculated using the underlying

policy limit or the total claim including prejudgment interest.

5. Whether Ace and Arch owed prejudgment interest before the underlying insurance layers had paid out

and their performance obligations had been triggered.

6. Whether Zurich waived its notice and consent-to-settle defenses and whether the jury received a proper

instruction concerning waiver.

HOLDINGS

1. The settlements were not uninsurable disgorgement under New York public policy because they were

not conclusively linked to ill-gotten gains obtained by TIAA.

2. TIAA met its burden to prove that the Bauer-Ramazani defense costs were reasonable and necessary, and

the Superior Court properly denied the insurers' renewed motions for judgment as a matter of law.

3. Sufficient evidence supported the jury's finding that Arch waived its consent-to-settle condition, and any

error concerning the futility issue was harmless.

4. The percentage savings was properly calculated using the underlying insurer's policy limit and
settlement amount, resulting in a 14 percent reduction, rather than using the total claim including
prejudgment interest.



5. Ace and Arch were not liable for prejudgment interest because their performance obligations had not

been triggered and remained uncertain under the attachment and shavings provisions.

6. The Superior Court properly treated waiver of Zurich's defenses as a matter of Delaware procedural law

and did not err in allowing the issue to go to the jury; any alleged jury-instruction error was harmless.

KEY QUOTATIONS

“New York public policy prohibits enforcement of insurance agreements in cases involving disgorgement
where the payment is conclusively linked, in some fashion, to improperly acquired funds in the hands of the
insured.” (9 10)

“Waiver is the intentional relinquishment of a known right.” ( 22)

FACTUAL BACKGROUND

TIAA administered investment funds in which investors' shares were sometimes sold after the applicable good-
order date, creating transactional fund expense gains or losses that were netted against fund expenses and
allocated among remaining investors. Investors filed three class actions challenging that practice, and TIAA
settled two actions and faced a third settlement in principle. TIAA sought insurance coverage under a primary
policy and several excess policies, while the insurers asserted defenses including uninsurable disgorgement, lack
of notice, failure to obtain consent to settle, and limits reductions under shavings provisions.

PROCEDURAL HISTORY

TIAA sued several insurers in the Delaware Superior Court seeking coverage for settlements and defense costs
arising from the Rink, Bauer-Ramazani, and Cummings class actions. The Superior Court entered judgment for
TIAA against Illinois National, Ace, and Arch, while Zurich prevailed on its notice and consent-to-settle

defenses. The Supreme Court affirmed the judgment on all issues presented.

DISPOSITION

affirmed
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